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PREFACE. 



It is the design of the author to present his readers 
with a treatise which, so far as practicable under existing 
conditions of onr juridical literature and requirements 
for admission to the bar, shall be acceptable and useful, 
both to the legal profession and to such general readers 
as may wish to acquire a knowledge of the cardinal 
principles of government and law as essential to a liberal 
education, and a valuable aid to the best qualifications for 
citizenship under a republican government. As the idea 
of the last-named use of law may be new to some of my 
readers whom it may concern, a brief historical sketch 
will tend to bring reader and writer to a mutual under- 
standing. 

Three hundred years before the Christian era there 
was an educational institution at Rome with thirty-one 
professors, two of whom were professors of law. After- 
wards law schools were founded at Berytus, Constanti- 
nople, and several of less note in other places. At a 
later period in the eleventh century, a school was estab- 
lished at Bologna which was frequented by a multitude 
of pupils from all parts of Italy, France, and other coun- 
tries. In all these institutions the Eoman law was taught 
and studied as a preparation for professional life, and 
also as a branch of polite learning, constituting one of 
the accomplishments of a liberal education. Speaking 
of the Eoman law thus taught and studied. Chancellor 
Kent says: "It was cradled and gradually matured on 
the banks of the Tiber by the successive wisdom of the 
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Eoman statesmen, magistrates and sages, and governing 
the greatest people in the ancient world for the space of 
thirteen or fourteen centuries, and undergoing extraor- 
dinary vicissitudes, after the fall of the western empire, 
it was revised, admired, and studied in modern Europe 
on account of the variety and excellence of its general 
principles. It is now taught and obeyed, not only in 
France, Spain, Germany, Holland and Scotland, but in 
the islands of the Indian Ocean, and on the banks of the 
Mississippi and the St Lawrence. So true, it seems, are 
the words of d'Aguesseau, that the grand destinies of 
Rome are not yet accomplished ; she reigns throughout 
the world by her reason after having ceased to reign by 
her authority." ^ At an early day the civil law was taught 
and studied in England as a part of a liberal education 
in the great Universities of Cambridge and Oxford; but 
the common law was not taught in these institutions 
until about the year 1758, when the Vinerian professor- 
ship was founded at Oxford, and Sir William Blackstone 
called to the chair of law. In his inaugural he strongly 
recommended the study of law as essential to a liberal 
education, and a preparation for the important duties in- 
cident to citizenship. For a time some heed was paid to 
his wise recommendation; but in the progress of events 
its observance was practically abandoned ; but for no rea- 
son affecting the wisdom of Blackstone's recommenda- 
tion. The change resulted in harm to this country after 
its separation from the mother country. At the date of 
our independence it had so far ceased to be recognized 
and observed as an element of English polity, that our 
forefathers did not bring it with them as an inheritance. 
Its observance in England, it should be noticed, was of 
small importance compared with its estimated value to 
this country. There, government and law, together with 
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all public affairs, are mainly in the bands of tbe nobility, 
an educated class, who have more or less knowledge of 
the general principles of government and law; conserva- 
tism, and old ideas and customs, largely dominate so- 
ciety; and revolutions are rare and of slow growth. 
Widely different conditions exist in the United States 
where law is the element of national life; and where 
commerce, productive industries, the arts and sciences, 
are constantly surprising the world with new discoveries, 
inventions and achievements; where, as a result, new 
questions frequently arise for legislative action and ju- 
dicial construction, the proper solution of which demands 
a thorough knowledge of the principles of government 
and law. To make the spade of a ditcher, or a wood- 
man's ax, an educational training is requisite; while in 
the Nation and most of the States, the delicate daty of 
making laws for the regulation of public affairs, and the 
rights and obligations of individuals, is left to men guilt- 
less of any knowledge of the science of law. True, edu- 
cated men find their way into the halls of legislation, 
and sometimes these acquire a powerful influence; but if 
a thorough knowledge of the general principles of gov- 
ernment and law were possessed by all the members, 
the power of the whole body for good would be greatly 
augmented. It would be diflScult, if not impossible, to 
overstate the value of a thorough knowledge of the car- 
dinal principles of government and law to all who are 
influential in shaping legislation and molding society. 
Law is the atmosphere in which we live and move and 
have our social being. It surrounds us from the cradle 
to the grave, dominates every interest of society, guards 
life, liberty, property, and reputation, protects our fire- 
sides and our altars, and finally shields the tombs of our 
loved ones from desecration. Little argument should be 
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needed to show the great value of the knowledge of gov- 
ernment and law in this country where ofBcial positions, 
legislative, administrative, executive, and even judicial, 
are sometimes filled by men conspicuously incompetent. 
The question of making a knowledge of the cardinal 
principles of juridical law requisite to a liberal education, 
and important for all ofBcial and influential citizens, has 
received unusual attention of late, and the affirmative is 
growing in public favor. For example, it was assigned 
by the Regents of the University of the State of New 
York, for discussion at their annual convocation in July, 
1887. On that occasion several papers were read strongly 
advocating the affirmative, which were favorably re- 
ceived. Now, assuming that an advance will be attempted 
on the line above indicated, how shall our educated men 
acquire the requisite legal knowledge? It cannot be 
expected that they will take a course of legal study in 
a lawyer's office or a law school; and, therefore, law 
books will be their only resource. Little time and re- 
search, however, will show that the supply of works suit- 
able for their purpose is very limited. Most of the law 
books issued by the publishers for many years past treaty 
mainly, each of a single branch or subject of the great 
body of the law, and may conveniently be termed subject- 
books. While the works needed for this class of readers 
are few, a flood of subject-books is annually poured out 
upon the country. These, it is assumed, discuss the 
underlying principles of each particular branch, which ia 
true only to a limited extent. All are necessarily occu- 
pied, to a greater or less extent, with minor details and 
illustrations which are of little use to the general reader; 
and some are so largely filled with technicalities, hair- 
breadth distinctions, and conflicting decisions, as to ren- 
der them of very little use to anybody. What the gen- 
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eral reader needs is a clear presentation of the cardinal 
principles of the law, relieved of all unnecessary and 
confusing matter. For the padded class of subject-books 
he has neither time nor relish ; and the better class is 
too limited in number for his purpose. It is not intended 
by the writer to criticise unfavorably all subject-books; 
some of them are models for excellence of structure and 
style. But the field of law is so broad, that to obtain a 
thorough knowledge of its principles in all branches from 
subject-books would require more time than general 
readers have at command for the purpose. Commen- 
taries, embracing the whole field of juridical law, are 
rare products of late. The great work of that peerless 
writer, Sir William Blackstone, and others of less note, 
are accessible ; but these present some of the obstacles to 
general readers found in subject-books. Blackstone is 
read by only a few outside of the legal profession, and 
these are attracted by the beauty and purity of his style 
and the perfection of his logic. And some lawyers, 
even, place in the hands of their students inferior works 
to the exclusion of Blackstone in order to gratify the 
quest of the young men for an easy and speedy course to 
the goal of their ambition — admission to the bar, rather 
than a thorough preparation for the duties of the profes- 
sion. It may be, however, that to the changes of the 
law since Blackstone's time, by legislative and judicial 
action, is due, in part, the neglect of his grand work. 

The writer is by no means unmindful of the difficulties 
that would be encountered in an attempt fully to realize 
the ideal ; and an attempt to make an immediate radical 
change would not be wise, even were it practicable. But 
he thinks that some advance steps may be taken in the 
right direction. If the over-padded work could be ban- 
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ished from the field, and some modification of the better 
class of subject works be effected, the task would be com- 
paratively easy. But a wide departure from the beaten 
path should not be attempted at once. Much more might 
be said of existing conditions and needs, but brief atten- 
tion must be given to the other class of readers, practi- 
tioners and students of law. 

The existing conditions above described have an imme- 
diate injurious effect upon the student, and an ultimate 
unfortunate influence upon the profession by lowering its 
tone. Students quite generally, if not indeed univers- 
ally, are impatient of delay in admission to the bar, and 
strenuous in their efforts to make the legal term of 
clerkship conveniently brief. In this they have the aid 
of their friends, and that class of citizens who entertain 
strong prejudices against the lawyers, and hold that the 
courts should be open to all who may wish to pettifog. 
The result is, that with the short clerkship, and numerous 
branches of the law, students are compelled to pass over 
all in a superficial manner, or omit some altogether, — 
dreamily promising themselves to supply the deficiency 
when safely within the bar. Some take one alternative, 
and some the other; but neither is wise nor safe. Some 
religiously keep their self-made promise, and rise to emi- 
nent positions in the profession; while many forget, or 
indolently neglect its fulfillment, and are doomed to a low 
rank from which they never rise. They resemble the 
bumblebee, which it is said is largest and most showy and 
noisy when first bom. From considerable experience at 
the bar, with students in the office and law school, and 
several years' service as court examiner of applicants for 
admission to the bar, the writer is able to speak under- 
standingly upon this subject. And before passing he is 
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moved to assure students that, as compared with a smat- 
tering of the minor rales and technicalities abounding in 
some of onr subject-books, a thorough knowledge of under- 
lying principles is vastly the more important for them. 
The strong and successful lawyer stakes his case in court 
upon the cardinal principles involved, using lighter am- 
munition sparingly. Some modifications of even the 
better cla^ of subject-books, and requirements for admis- 
sion to the bar, may be expected, but changes may come 
slowly, and indeed should be made only in obedience to 
popular demand, or the imperative requirements of ex- 
isting conditions. 

In the studies which this preface introduces to the 
public may be found a practical embodiment to a limited 
extent of the writer's views of what is needed. Subjects 
or branches of the great body of our law are selected for 
treatment and are discussed in the order following: 
1. The term Juridical Law is defined. 2. The main feat- 
ures of these subjects are presented, omitting all unneces- 
sary and confusing matter. Most of the subjects thus 
treated are those which students often omit or pass lightly 
over in their preparation for their important professional 
duties ; other subjects are selected in view of their great im- 
portance and wide application in the social and business 
world. No lawyer can rightfully claim a respectable stand- 
ing in the profession while ignorant of the cardinal prin- 
ciples of these neglected subjects. 3. Several topical 
discussions which are deemed of sufficient interest and 
importance to justify special treatment are added. 4. Sup- 
plementing all are two papers read before the Albany 
Institute and published in the proceedings of that body ; 
one upon the Plea of Insanity, suggested by the trial of 
Quiteau for the assassination of President Garfield, and 
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the other upon Literary Property. These subjects, and 
especially the first named, cannot be too thoroughly 
ventilated. Some passages of the latter paper had al- 
ready appeared in the discussion of the subject of insanity, 
but, under the circumstances, it is not thought that an 
apology is required for the repetition. 

To the candid consideration of the readers for whom 
they are designed, the following studies are submitted, 
with the hope that they may prove acceptable and useful. 

HoBAOB E. Smith. 
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STUDIES IN JUEIDICAL LAW. 



CHAPTER L 
THE TERM "JUEIDICAL LAW DEFINED AND EXPLAINEIX 

BsonoN 1. Use of the term. 

2l Office and value of definitiona 
& Difficulty of framing accurate deflnition& 
4 Blackstone's definition of juridical law. 
(k Chitty's criticism. 

6. Chitty's criticism examined. 

7. Comment by Judge Cooley, 
a Chitty followed. 

9. Its alleged inapplicability to popular govemmentflL 

10. Custom invoked by Blackstone*8 oritio8i 

11. International law. 
la A rule. 

18. Use of the terms **rule" and "prindpla* 
14 Ethics involved in principla 
15. Other definitions of law. 

§ 1. Use of the term.-^The qualifying term "jurid- 
ical '' in the title of this chapter is used to limit the term 
" law " and its definition, and exclude all kinds of law 
which do not directly apply to human governments. The 
term "law " has various applications, with a significance 
peculiar and appropriate to each. In other words, there 
are various kinds of law; as, for example, natural, phys- 
ical, moral, and psychological; and it is impossible to 
frame a definition that will properly characterize each 
and all. 
1 
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Says MonteBquiea: ''Laws are the necessary relations 
which arise Erom the nature of things; and, in this sense, 
all things have their laws, the natural universe has its 
laws, intelligences superior to man have tbeir laws, man 
has his laws. In this sense, the idea of a command, pro- 
ceeding from a superior to an inferior, is not involved in 
the term ^ law.'' It is frequently thus used to denote 
simply a statement of a constant relation of phenomena. 
The laws of science thus are but generalized statements 
of observed facts." ^ 

§ 2. Office and valoe of definitions. — A definition is a 
.text, of which the subject for discussion is an expansion, 
an exposition and an application. "In the law," says 
Mr. Bishop, " a definition is a legal doctrine epitomized ; 
. . . the test of its value is whether or not it actually 
pictures, in miniature, not what the courts say, but what 
they have adjudged." *• A good definition gives, tn limine^ 
a correct and comprehensive view of the subject em- 
braced in the discussion following; a true conception of 
the doctrine involved; thus enabling the student to see 
the relation of the parts to the whole as he advances in 
its study, with less danger than he would otherwise en- 
counter of forming a disjointed and imperfect view of the 
subject. In a treatise on law, especially, the true office 
of a definition is to present the doctrine involved in the 
discussion to which it is an introduction, in a clear, con- 
densed and comprehensive view, relieved of confusing 
details, exceptions, nice distinctions and conflicting ad- 
judications often encountered in a full treatment of the 
subject. 

§ 3. Difflcolty of framing accorate definitions. — It 

is not, however, in all cases easy to formulate a defini- 

1 Esprit de Loi, b. I, oh. 1. 

s Bishop^ Mar. and Div. (6th ed.), § 4 
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tion, at once accurate, concise and comprehensive. By 
reason of the variety of juridical laws adapted to differ- 
ent conditions and circumstances, and the complex char- 
acter of some branches of law, the formulation of a good 
definition is rendered quite difficult in some cases. Most 
definitions require in use a liberal accommodation of 
language. 

Judge Dillon justly says: "The most accurate notions 
of complex subjects come not from definition, but de- 
scription." ^ The best result attainable is a concise, clear 
and comprehensive definition, sufficiently accurate for all 
practical purposes, and not misleading. 

§4. Blaekstone's definition ofjoridical law.— Nu- 
merous law writers have essayed the formulation of such 
s. definition as above described; but none more success- 
fully, it is confidently affirmed, than that peerless jurist. 
Sir William Blackstone. His definition follows: ^^ A rule 
^f civU conduct prescribed hy the supreme power in a staUy 
^eommanding what is right cmd prohibiting whoit is 
wron>gP * The use of the phrase " civil conduct " points 
unerringly to juridical law as the subject of its applica- 
tion; and thus applied it is clear in statement, compre- 
hensive in scope, and substantially accurate. 

True, the terms "commanding" and " prohibiting" are 
:suggestive of a personal sovereign, and of a despotic or 
monarchic government; but the phrase "prescribed by 
the supreme power in a state " indicates a wider applica- 
tion of the definition; and, without doing violence to the 
language, these terms may be applied to popular govern- 
ments, as will be shown in the subsequent discussion of 
.the definition in question. 

1 1 Dillon, Mun. Corporations (2d ed.), § ^cu 
JlBLCom.,iK44 
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Blackstone wrote in 1753, nearly one handred and fifty 
years ago, and naturally employed langnage more espe- 
cially suited to the principal governments then existing; 
but his clear conception of the origin, natore and office 
of law guided him in the use of terms appropriate to any 
form of government Yet this definition has been sub- 
jected to adverse criticism by several subsequent law 
writers. But, while it is easy to criticise, it may well be 
questioned whether a better definition than Blackstone's 
can be found or formulated. 

A brief examination of the more prominent criticisms 
referred to may serve a useful purpose, by presenting 
some important considerations apparently overlooked by 
Blackstone's critics, even if it do not vindicate the cor- 
rectness of his definition. 

§ 5. Chitty's criticism.— Mr. Chitty says of the defi- 
nition, " A municipal law is completely expressed by the 
first branch of the definition: ^a rule of civil conduct 
prescribed by the supreme power in a state.* And the 
latter branch, ^commanding what is right, and prohibit- 
ing what is wrong,' must either be superfiuous, or con- 
vey a defective idea of a municipal law ; for if right or 
wrong are referred to municipal law itself, then what- 
ever it commands is right, and whatever it forbids is 
wrong, and the clause would be insignificant tautology. 
But if right and wrong are to be referred to the law of 
nature, then the definition will become deficient or er- 
roneous; for though municipal law may seldom or never 
command what is wrong, yet in thousand instances it 
forbids what is right; it forbids any unqualified person 
to kill a hare or partridge; it forbids a man to exercise 
a trade without seven years as an apprentice; it forbida 
a man to keep a horse or a servant without paying tho 
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tax. Now all these acts were perfectly right before the 
prohibition of the municipal law."^ 

§ 6. Chitty's criticism examined. — Mr. Chitty justly 
held a high rank as a learned jurist, yet the justice of 
his criticism in question cannot be accepted without chal- 
lenge. 

1. The truth of the statement that municipal law is 
completely expressed by the first branch of Blackstone's 
definition, "a rule of civil conduct prescribed by the su- 
preme power in a state," is at least questionable. This 
statement either assumes that the first branch of the 
definition embraces all that follows, which, therefore, is 
superfluous, or that in the concept of a rule of civil con- 
duct the constituents of right and wrong are excluded. 
Neither alternative will justify the criticism in question. 
No intelligent person will for a moment insist upon the 
truth of the latter alternative. 

If it be conceded that the first branch of the definition 
in question does, theoretically, embrace command of right 
and prohibition of wrong, still it must be acknowledged 
that the supreme power in a state does not always, in its 
legislation, enjoin the right and condemn the wrong. 
That human enactments do sometimes sanction wrong is 
well known, and is a humiliating illustration of depraved 
humanity. The Bible speaks of "framing iniquity by 
law."' As an example of unjust human law may be 
mentioned the slave-code of the United States, now hap- 
pily " blotted out forever." Whatever may have been 
thought of the human-chattel system in past generations, 
it is now generally regarded by all Christian nations as 
a flagrant destruction of God-given rights. Many ex- 

1 1 Chitty's Blackstone^ 44, 45, n. 
sPlsabn^ 94:20. 
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amples of wicked laws might be cited from the records 
of the past. 

If it be the true office of law, as a rule of civil conduct, 
to enjoin right and prohibit wrong, no good reason can 
be assigned for omitting the expression of this office from 
a formulated definition. Indeed, without such expression 
a definition of law would be incomplete. 

It may be said in defense of Mr. Chitty's criticism that 
the power of the courts to declare void, enactments which 
are subversive of fundamental rights and justice, renders 
the second branch of Blackstone^s deGnition superfluous, 
as such enactments are not law in the true acceptation 
of the term. But the fact that a law Knform, is not nec- 
essarily a law in essence^ is no reason why the definition 
of law should omit an element essential to its validity. 

Besides, while courts are clothed with power to judi- 
cially declare statutes void, judges are disinclined to set 
their opinions against the legislative judgment, on ques- 
tions of ethics involved, and so it sometimes comes to 
pass that judicial modesty permits injustice to wear the 
livery of law.^ 

2. Wholly unwarranted is this clause of Mr. Chitty's 
criticism: "If right or wrong are referred to municipal 
law itself, then whatever it commands is right, and what- 
ever it forbids is wrong, and the clause would be insig- 
nificant tautology." In Blackstone's definition right and 
wrong are not referred to municipal law itself. The char- 
acter of the act commanded or forbidden does not depend 
upon the law, but the law is suited to the character of 

1 Bishop, Written Laws, § 40; Day ▼. Savage, Hob. 85, 87; Bon- 
ham's Case. 8 Ca 118a; CromweU's Case, 4 Ca 12a, 13a; London 
y. Wood, 12 Mod. 669, 687, 688; Baltimore v. The State, 15 Md. 876^ 
469; Ham v. McClaws, 1 Bay, 93; Bowman v. Middleton, 1 Bay» 852; 
Morrison v. Barksdale, Harper, lOL 
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the act The thing oommanded or prohibited exists 
prior to the enactment, or rule of law, applied to it. This 
is plain enough in respect to things right or wrong in 
themselves, mala in se; but there may be room for a 
doubt or quibble respecting things morally colorless in 
themselves, in contemplation of the Divine law, — things 
which, when prohibited by municipal law, fall into the 
general division of wrongs mala prohibita. But, theo- 
retically and in the true conception of law, it never com- 
mands what is wrong or forbids what is right. It may 
do so, it is true, and sometimes sanction wrong, as we 
have seen; but this is a perversion of its legitimate office 
due to imperfect humanity. 

The class of wrongs m^ prohibita may, in a sense, be 
created by prohibitory law, as intimated by Mr. Chitty 
in the criticism in question, inasmuch as the punitive de- 
sert of actions thereto belonging depends upon the law 
itself. Yet these prohibitions are based upon the assump- 
tion that the prohibited actions are injurious to society, 
or to some of its members, and therefore wrong; hence, 
the second function of law named in Blackstone's defi- 
nition, "prohibiting what is wrong," is strictly correct. 
The ethical character of the act prohibited, abstractly 
considered, whether belonging to the class of wrongs 
mala m se or mala prohibita^ is not affected by the law. 
The thing, abstractly viewed, may be right in one rela- 
tion and wrong in another; right in relation to the Divine 
law, because no infraction thereof, but wrong in the 
sphere of human law, because injurious to society. 

Human governments and laws deal with men solely as 
members of society; they do not touch or aim to touch 
directly the relations of their subjects to the Divine law, 
or to the government of God; these are beyond the juris- 
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diction of human governments and laws, and of earthly 
tribunals. 

True, human laws often forbid and punish acts which 
violate Divine law; not, however, because of their repug- 
nance to the laws of God, but by reason of their injury 
to society. And for the same reason human laws pro- 
hibit and punish acts, not in themselves, abstractly con- 
sidered, infractions of Divine law. 

That giant in the realm of thought. President Mark 
Hopkins, in a sermon delivered before the legislature of 
Massachusetts, said: "I observe, then, first, that human 
governments regard man solely as the member of a com- 
munity; whereas it is chiefly as an individual that the 
government of God regards him." ^ 

It is not meant to be affirmed that human laws are com- 
plete without the moral element, but only that in these 
laws the questions of right and wrong are determined 
primarily by their relations to human society, and not by 
their relations, abstractly, to the Divine law. 

Nor should it be assumed that infractions of human 
law may not be in conflict with the spirit of the Divine 
law, even when not direct breaches of its specific com- 
mands and prohibitions. The precept of love to one's 
neighbor impliedly forbids acts injurious to his rights and 
interests; and while these acts, in themselves abstractly 
considered, may not violate specific provisions of the 
Divine law, they may rightly be forbidden by human law ; 
and this without exposure to Mr. Chitty's condemnatory 
alternative of prohibiting what is right. 

So, also, the duty of obedience to righteous human laws 
is enjoined by God, and disobedience is manifestly a 
breach of this duty; and in this case, and others of like 

1 Miscellaneous Essays and Discourses by President Hopkins^ ed. 
of 1847, p. 885. 
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character, men hold relations to both Divine and human 
law; and God will indicate his own law in his own time 
and way. 

This does not conflict with what has been said above 
in regard to the spheres, respectively, of Divine and 
human government and law. 

3. As already shown, the statement that municipal 
law "in a thousand instances forbids what is right" is 
not unqualifiedly true; that while true in respect to the 
Divine Code, it is not true in the sphere of human law, 
embracing only social relations. 

§ 7. Comment by Jndge Cooley.— No judgment upon 
the criticism in question could be adduced superior in 
authority to that of the eminent American jurist, Prof. 
Cooley of Michigan University. Eeferring to Black- 
stone's definition of law, and Ohitty's criticism, he says: 
" This definition has been often criticised. It has been 
said that so far as it is accurate it is complete in its first 
branch, 'a rule of civil conduct prescribed by a supreme 
power in a state,' and while municipal law may never 
command what is wrong, it often prohibits what is right; 
as, for example, the killing of game by an unqualified 
person. But these things which the supreme authority 
forbids, however innocent in themselves, abstractly con- 
sidered, must be understood as inhibited, because in view 
of the relation of the citizen to the state, or to some one 
or more of his fellow-citizens, it is not proper, right or 
best that they should be done. The laws which forbade 
unqualified persons to destroy game were based upon an 
assumed superior right in the privileged classes ; and the 
regulation of trades has its foundation in the legislative 
judgment of what is best and most expedient for society 
at large. Viewed relatively, therefore, the acts forbid- 
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den are not perfectly right, bat in some of their relations^ 
incidents or consequences would work a wrong which, 
assuming the premises to be correct, the legislative au-^ 
thority may properly prevent." * 

§ 8. Chltty followed.— Several law writers, foUowing^ 
Mr. Chitty, have either expressly or impliedly adopted 
his plausible and confident criticism. Among others less 
distinguished may be mentioned Chancellor Kent, who- 
adopts the first branch of Blackstone's definition, "a rule 
of civil conduct prescribed by the supreme power in a 
state;" and omits without discussion the second branch, 
"commanding what is right and prohibiting what is- 
wrong."* 

It may be suggested, without discredit to the ability^ 
of these followers of Chitty, that possibly they adopted 
his views on the strength of his reputation as a learned 
jurist, and without careful consideration. 

§ 9. Its alleged inapplicability to popolar govern- 
ments* — The definition in question is thought by some 
writers to be inappropriate to popular governments, in- 
which it is said that law is an emanation from the people,, 
and not a rule prescribed by a sovereign for the civil 
conduct of the people. And in support of this conten- 
tion its advocates adduce the government of the United 
States. 

It is true that in this government the people are the 
original and ultimate source of authority; but it is also 
true that, for the purpose of the definition and analysis 
under consideration, the origin of the government is- 
wholly immaterial. It is the government^ of whatever 
form, or however established, that constitutes the supreme- 

I Ck>oley*s Blackstone (8d ed.), p^ 44^ n. 
« 1 Kent's Com., p. 44a 
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power in a state, and the people are its subjects. The 
people of the United States framed and ordained the 
federal constitution as the supreme organic law of the 
republic; and the people of the several states, in the ex- 
ercise of their reserved powers, established the state con- 
stitutions. Under and by virtue of these organic laws, 
through the instrumentality of the national congress and 
the state legislatures, each in its own sphere, with its 
granted or reserved powers, and subject to its prescribed 
limitations, the statutory laws are made which are bind- 
ing upon the people as subjects of the government thus 
established. 

For the purpose of a definition of law, it is no valid 
objection to this view that the supreme power established 
by the people is impersonal; the phrase " supreme power '* 
in Blackstone's definition does not necessarily limit its 
application to personal sovereignty. And in this, as in 
every word and clause of the definition, is revealed the 
wisdom and rhetorical skill of its author, in mastering 
the diflBculty involved of employing language at once 
suflBciently explicit, condensed and comprehensive. 

The government in a republic, so far as the definition 
in question is involved, is unique; while an intangible, 
invisible entity, a public corporation created by the peo- 
ple, yet it is the ^' supreme power," sovereign its sphere, 
and its creators are its subjects. 

§ 10. Custom inroked by Blackstone's critics.— As 

further proof that law does not proceed from the sover- 
eign to the people, but from the people to the sovereign, 
custom is cited by some of Blackstone's critics. 

The substitution of the term " sovereign " by the crit- 
ics, for the phrase "supreme power in a state," employed 
by Blackstone in his definition, may possibly be mislead- 
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ing. The two expressions have been used interchange- 
ably in the discussion with like meaning; but the term 
"sovereign" is more suggestive of personality than "su- 
preme power," which may stand for a personal sover- 
eign, or the supreme impersonal authority in an organized 
government. 

With this explanatory caution against mistaking the 
import of language employed, custom, in its bearing on 
the question under discussion, may now be considered. 

It is true that a particular and general usage of the 
people, of long standing, may, and sometimes does, ripen 
into custom and become law. But the last step in this 
evolutionary process is not due to any inherent force or 
virtue in the custom itself, but rather to the will of the 
supreme power expressed and sanctioned by legislative 
act or judicial decree. Custom is thus coined into law ; 
and thus made embraces all the essential characteristics 
of other juridical laws, and is correctly defined by the 
same formula. 

The truth of this statement is shown by the well estab- 
lished rule, that "evidence of usage is never admissible 
to oppose or alter a general principle or rule of law, so 
as, upon a given statement of facts, to make the legal 
rights of the parties other than what they are by law." ^ 
The truth of this view is confirmed by the fact that 
" customs, though established by consent, must be (when 
established) compulsory; and not left to the option of 
every man whether he will use them or not;"* for it is 
obvious that the ability to enforce law exists alone in the 
supreme power of the state. 

Says Judge Cooley : " The most serious question per- 

iBouvier*8 Law Dia, title "Custom," §6; 1 Cooley's BL(8d ed.). 
pfK 77, 78, text and notea 
» 1 Cooley's BL (3d ed.), p. 77. 
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taining to usages is, whether they are admissible in any 
case when they oppose or alter a general principle or 
rale of law, and upon a fixed state of facts would make 
the legal rights or liabilities of the parties other than 
they are by the common law. We think we are justified 
by the authorities in answering this question in the neg- 
ative." ^ The formidable array of authorities cited by 
him abundantly justifies his answer. 

That eminent jurist, Chief Justice Gibson, of Pennsyl- 
vania, says judicially: '^Nothing should be more perti- 
naciously resisted than those attempts to transfer the 
functions of the judge to the witness stand by evidence 
of customs in derogation of the general law, that would 
involve the responsibilities of the parties in rules whose 
existence, perhaps, they had no reason to suspect before 
they came to be applied to their rights."* 

§ 11. International law. — It has been suggested that 
the definition under discussion does not apply to the law of 
nations, because that law is not prescribed by a sovereign 
or supreme power in a state.' 

A code of international law, while differing in some 
respects from municipal law, in the ordinary acceptation 
and application of the latter term, may, nevertheless, be 
properly assigned to the relation of sovereign and sub- 
ject, using the term "sovereign " in an impersonal sense. 
The subjects, it is true, are nations instead ot persons; but 
the code or body of rules established for the government 
of nations in their dealings with, and relations to, each 
other, constitutes the " supreme power " in the family of 
nations. This code applies to and binds,not only the subject 

1 1 Cooley's Bl. (8d ed.), p^ 78, n. 
2Boulton V, Colder, 1 Watts, 86a 
'Wharton's Com. on Am. Law, g§ 26, lia 
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nations in tbeir corporate capacity, but also the subjects 
individually, of each constituent government. It matters 
not how the international code is established, whether by 
agreement, by custom ripened into law, or otherwise; 
when established it becomes the supreme power in its 
sphere, and to its rules all civilized nations owe obedience. 

Treating of international law, Chancellor Kent writes: 
" By this law we are to understand that code of public in- 
struction which defines the rights and prescribes the 
duties of nations in their intercourse with each other." 
" There has been a difference of opinion among writers 
concerning the foundation of the law of nations. It 
has been considered by some as a mere system of posi* 
tive institutions, founded upon consent and usage; while 
others have insisted that it is essentially the same as the 
law of nature, applicable to the conduct of nations, in 
the character of moral persons, susceptible of obligations 
and laws. We are not to adopt either of these theories 
as exclusively true. The most useful and practical part 
of the law of nations is, no doubt, instituted or positive 
law, founded on usage, consent and agreement." ^ 

It has also been said that the essential of sanction is lack- 
ing in the law of nations. This is a mistake. Although 
there be no established tribunal to which all controver- 
sies between nations may be referred for adjudication, 
clothed with power to enforce its decrees, sanctioning 
power is not wanting. In all the constituent nations 
where this code is recognized as part of the law of the 
land, and hence binding upon the government and its 
subjects, it is obvious that its enforcement rests upon the 
same basis and authority as that of the municipal law, 
touching all persons and matters within the territorial ju- 
risdiction of the courts. " In arbitrary states," says Blaok- 

1 1 Kent's Ck)m., pp. 1, 2L 
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stone, ^* this law, wherever it contradiots, or is not pro- 
vided for by the municipal law of the country, is enforced 
by the royal power; but since in England no royal power 
-can introduce a new law, or suspend the execution of the 
old, therefore the law of nations (wherever any question 
arises which is properly the object of its jurisdiction) is 
here adopted in its full extent by the common law, and is 
held to be a part of the law of the land. And those acts 
of parliament which have from time to time been made 
to enforce this universal law, or to facilitate the execu- 
tion of its decisions, are not to be considered as introduc- 
tive of any new rule, but merely as declaratory of the old 
fundamental constitutions of the kingdom ; without which 
it must cease to be a part of the civilized world." * 

International law is, also, a part of the law of the United 
States. The federal constitution confers upon congress 
the power " to define and punish . . . offences against 
the law of nations; "^ and congress has exercised this 
power. The laws passed in pursuance of this constitu- 
tional authority are cognizable by the federal courts, and 
enforced like other national laws. 

Where a nation, in its corporate capacity, violates this 
code there is the dernier resort to "grim visaged war." 
^ No nation," says Chancellor Kent, " can violate public 
law without being subjected to the penal consequences 
of reproach and disgrace, and without the hazard of pun- 
ishment to be inflicted in open and solemn war by the in- 
jured party."' And Blackstone writes that "offenses 
against this law are principally incident to whole states 
or nations, in which recourse can only be had to war, 
which is an appeal to the God of hosts to punish such in- 

11 BL Com., Book IV, p. 67. 

< Federal Ck>Qstitution, art I, g 8. 

<1 Kent's Com., pp. 180, ISt 
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fractions of public faith as are committed by one inde- 
pendent people against another, neither state having any 
superior jurisdiction to resort to on earth for justice. But 
where the individuals of any state violate this general 
law, it is then the interest as well as duty of the govern- 
ment under which they live to animadvert upon them 
with becoming severity, that the peace of the world may 
be maintained." 

Thus it will be seen that the code of international law 
is the dominant authority in the family of nations, its 
subjects, with ample ^ means of enforcement. 

§ 12. A rule.— Blackstone explains the term"rt^fe" 
as used by him in the definition under discussion, thus: 
1. " It is a rule^ not a transient, sudden order to or con- 
cerning a particular person, but something permanent, 
uniform and general. 2. It is also called a rule to distin- 
guish it from advice or counsel, which we are at liberty to 
follow or not, as we see proper, and to judge of the reasona- 
bleness or unreasonableness of the thing advised ; whereas 
our obedience to the law depends not upon our approbation^ 
but ike maker^B will. Counsel is only matter of persuasion ; 
law is matter of injunction ; counsel acts only upon the will- 
ing, law upon the unwilling also. 3. It is also called a rvle 
to distinguish it from a compact or agreement^ for a com- 
pact is a promise proceed ing/r^m us; law is a command 
directed to us. The language of a compact is, * I will, or 
I will not, do this ; ' that of a law is, Hhou shalt, or shalt 
not, do it.' It is true there is an obligation which a com- 
pact carries with it equal in point of conscience to that 
of a law ; but then the original of the obligation is differ- 
ent. In compacts, we ourselves determine and promise 
what shall be done before we are obliged to do it; in 

1 1 BL Coia, Book IV, p. 6a 
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laws, we are obliged to act without ourselves determin- 
ing or promising anything at alL Upon these accounts 
law is defined to be a 'rvle.^^^^ 

Professor Cooley, in a note npon this passage in Black- 
stone, says: "A law may nevertheless be a compact or 
agreement also, of which we have many illustrations in 
American law. The most common of these is a corpo- 
rate charter in which the state assures certain rights to- 
the corporators in consideration of the benefit which the 
performance of the corporate duties will bring to the 
state. The charter is not a contract in form, but in its 
essentials it is, and must be so considered."^ 

§ 13. Use of the terms ^^ rnle '* and ^^ principle,**— 

The terms " rule " and " principle " are frequently used 
interchangeably in legal literature, as identical in sig- 
nificance. But in strictness and accuracy of definition 
the term ^^ principle" has a broader significance than 
that of " rule," unless it be when the latter term takes 
the place more appropriate to the former. 

While " rule " may, from long usage, be properly sub- 
stituted for " principle " in many cases, without confusing 
ideas or clouding the sense, there are cases in which 
" principle " cannot properly be substituted for " rule." 

" Principle " has been well defined to be " a fundamen- 
tal doctrine; an elementary proposition;"' "a rule or 
axiom which is founded in the nature of the subject, and 
it exists before it is expressed in the form of a rule." * 

A principle, therefore, in its comprehensiveness and 
flexibility, may embody many rules, applicable to divers 

UBL Com., 1x45. 

2 1 Cooley's BL, p. 44> n., citing Dartmouth College v. Woodward, 4 
Wheat 518, and The Binghamton Bridge, 8 Wall. 51. 
•And. Law Die, title "Principle." 
*Bouv. Law Die, title ** Principle.** 
2 
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relations and conditions of society, and to the frequent 
changes occurring in the various subjects of judicial cog- 
nizance. 

The term "rule" is applied arbitrarily to methods of 
procedure in judicial tribunals, called " rules of court," 
or " rules of practice." Express statutory power is gen- 
erally conferred upon courts of record to establish rules 
for their procedure; but it is held "at the same time 
that these courts have an inherent right to make rules 
to regulate their practice and to expedite the determina- 
tion of suits and other proceedings, the rules being con- 
sistent with the constitution and laws of the state. 
Otherwise the public business could not be dispatched." ^ 
In such cases, and those of like character, it would be 
manifestly improper to substitute " principle " for " rule." 

A rule of practice for the administration of justice 
may be wise or unwise, expedient or inexpedient, but it 
contains no ethical quality. On the contrary, the term 
"principle," applied to law, implies the embodiment of 
a moral element. 

§ 14. Ethics involved in principle. — It should be ob- 
served, in passing, that the term "principle," in juridical 
lore, when applied to human conduct, generally, if not 
indeed universally, involves the moral element. Of this 
truth brief notice has already been taken,^ but its impor- 
tance invites some further consideration in this connec- 
tion. 

That all the relations and conditions of social life are 
subject to the claims of morality there can be no doubt; 

1 Vaonatta v. Anderson, 8 Binn. 423; Barry v. Randolph, id. 277; 
Fullerton v. Bank of United States, 1 Pet 613; Jones y. Rittenhouse, 
87 Ind. 350. 

^Ante, g§ 6 and IL 
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and principles of law point the application of moral ob- 
ligation to specific cases and classes of relation. It fol- 
lows, therefore, that all law relating to ciyil conduct and 
relations should be in harmony with the laws of nature 
and revelation. 

This truth is clearly and forcibly expressed by Black- 
stone. Referring to the law of nature he says : ^^ This law 
of nature, being coeval with mankind, and dictated by 
God himself, is of course superior in obligation to any 
other. It is binding over all the globe, in all countries, 
and at all times: no human laws are of any validity if 
contrary to this; and such of them as are valid derive all 
their force, and all their authority, mediately or immedi- 
ately, from this original." ^ Eeferring to revelation in 
the same connection he adds: " Yet, undoubtedly, the re- 
vealed law is of infinitely more authenticity than that 
moral system which is framed by ethical writers, and de- 
nominated the natural law; because one is the law of 
nature, expressly declared to be so by God himself; the 
other only what, by the assistance of human reason, we 
imagine to be that law." " Upon these two foundations, 
the law of nature and the law of revelation, depend all hu- 
man laws ; that is to say, no human laws should be suffered 
to contradict these." ' 

The same truth is otherwise thus tersely expressed : 
<^ The municipal laws of nations and communities are, in 
their origin and intrinsic force, no other than the rules 
of being, given to man by God." • 

Were it necessary, much more authority might be ad- 
duced to the same effect. The foregoing brief presenta- 
tion of the ethical quality of law iS| the writer believes, 

llBLCoia,p.4L 
«1BL Ck>m., p.41. 
* Potter's Dwarris on Statutes and Constitutions, p. 861 
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itt harmony with the views of the most learned jurist* 
and moralists. 

Season teaches, and experience shows, that honest and 
law-abiding men may differ respecting the binding force 
of a human enactment, which is not manifestly to all in- 
telligent persons in conflict with the ** higher law." In 
such case, a man who regards the law as subversive of 
right and justice must decide for himself whether to obey 
it or risk the consequences of disobedience. A law en- 
acted by the legislature of a sovereign state, and adjudged 
valid by its highest judicial tribunal, must be held obligar 
tory upon all the subjects of that jurisdiction. If a subject 
cannot conscientiously obey the law, he will be compelled 
to weigh the claims of conscience against the penalty of 
disobedience. History furnishes many noble examples of 
martyrs for conscience sake in such cases. 

§ 16. Other deflnitions of law.— Several authors, in- 
eluding Chancellor Kent, as we have seen, have adopted 
without discussion the first branch of Blackstone's defi- 
nition, "a rule of civil conduct prescribed by the supreme 
power in a state," omitting the last branch, ^^command- 
ing what is right and prohibiting what is wrong." ^ 

Law is also defined, '^a command addressed by the 
sovereign of the state to his subjects, imposing duties, and 
enforced by punishments."* 

A very brief but comprehensive definition is that of the 
late Chief Justice Waite, of the United States supreme 
court: "Laws are made for the government of actions."* 
This, however, is rather a statement of the object of law^ 
than a definition. 

1 1 Kent, Com., p. 446L 

s Stephen, Hist Crizn. Law Eng. 76; Austin. 

s Reynolds v. United States, 96 U. a 16& 
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Prof. Pomeroy defines municipal law thus: " The body 
of rules by which the supreme power in a state is guided 
in its governing action." * 

With due respect for the distinguished authors quoted, 
and others who have adopted Mr. Chitty's criticism, in 
whole or in part, without question, the writer must ex- 
press his firm conviction that no definition of juridical law 
has been formulated more complete and accurate than 
that of Blackstone; and that other definitions might be 
improved by a recognition of the ethical element. 

iPouL Mania Law (3d ecL), § 17. 
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CHAPTER n. 
ORIGIN OP GOVERNMENT AND LAW. 

Section 16. Various theories and schools. 

17. (Government and law divinely ordainedt 

18. The social compact theory. 
I9l The Hebrew theocracy. 

§ 16. Yarions theories and scbools. — The origin of 
government and law has been the subject of much dis- 
cussion, presenting theories to a greater or less extent 
variant, and some even directly antagonistic. So pro- 
nounced and dogmatic were some of the various theories 
that they acquired the distinction of BchodU^ having re- 
spectively their disciples and public advocates. Numbered 
among the champions of each were learned jurists, statists, 
publicists, metaphysicians, psychologists, political philoso- 
phers and theologians. 

A discussion of the various schools, even in the main 
features of their respective theories, and the grounds on 
which they are based, would be inconsistent with the 
scope and purpose of the present treatise. Moreover, the 
time requisite fop such a discussion may be more profit- 
ably spent, both by writer and reader, in other ways. The 
works of the writers referred to are accessible to all who 
may wish to become acquainted with their views, and 
would be more satisfactory at first hand, and in full, than 
in a second-band abridgment. Prominent on the list 
of these writers are the names, among others, of Plato, 
Socrates, Cicero, Michaelis, Warburton, Hooker, Bacon, 
Hobbes, Puflfendorflf, Locke, Montesquieu, Bossuet, Eant, 
Savigny, Blackstone, Burke, Bentham, Austin, and Kent. 
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Ignoring minor agreements and differences among 
these and other writers on the subject in question, there 
are two general divisions which are quite sufficient for 
practical treatment and which, together, cover the whole 
ground and embrace the whole truth, namely: one, that 
civil government and law are divinely ordained; the 
other, that both originate in human authority, or, as gen- 
erally expressed, in a social compact. 

While these theories have been generally regarded and 
treated as antagonistic, they are not so in fact when 
rightfully understood and applied. Neither, alone, cov- 
ers all the ground, and both are essential to a complete 
statement of the whole truth. This assertion may seem 
paradoxical at first view, but the explanation is sim- 
ple: the idea and necessity of human government and 
law are divinely implanted in man, of which he is intui- 
tively and inevitably cognizant; but no particular /<?r77i 
of government or code of laws is ordained by God, these 
being wisely left to the intelligence and will of men in 
different times, under the varying conditions and needs 
of society. 

§ 17. Government and law divinely ordained. — Oov- 

ei*nraent and law are the eternal thought of God, and the 
divine inheritance of man. In all the expressions of 
God's creative energy in the universe known to man, law 
is invariably manifest and regnant. Law is impressed 
upon, and inseparable from, all creatures and things, 
whether animate or inanimate, rational or irrational. 
The celestial orbs that wheel through space, and the peb- 
ble upon the beach ; the mighty ocean, restless and sub- 
lime, and the tiny dew-drops that glitter in the morning 
sunbeam; the mountain pine that defies the tempest, and 
the little flower that blooms by the wayside, all are the 
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subjects of law. Law is order, and the existence of in- 
herent disorder in God's creation is utterly inconceivable. 
It is not irreverent to affirm that the Creator could not 
launch the universe into existence without the impress of 
governing law. The assumption that God could or would 
create bodies or forces and send them forth a chaos of 
wild disorder and destructive collision would be nothing 
less than an impeachment of his wisdom, beneficence 
and power. 

Astronomy teaches that our sun belongs to a cluster of 
eighteen millions of central suns, constituting a nebula 
which revolves as a unit around a common center. And 
the telescope reveals thousands of such nebulaB, each clus- 
ter circling around its individual center, and the whole 
aB a unit revolving around a common center; and thus 
on beyond the reach of human thought. Through all 
the ages great worlds have been hurled through the 
heavens with seventy times the velocity of a rifle ball ; 
and all this stupendous and complicated machinery has 
moved with unerring precision. 

As in the material universe, so is it, also, in the intellect- 
ual and spiritual: law is fundamental and universal. 

From the earliest records of human history, government 
has existed among all the inhabitants of the earth, from 
the lowest condition of barbarism to the highest grade of 
civilization. There has, indeed, been a wide diversity of 
governments in form and character; but government^ of 
some kind, has always existed among men, thus showing 
that it springs from an inborn instinct of humanity, and 
is a necessity of the social state. 

The governmental instinct is manifest, also, in the ani- 
mal creation, as is well known to all intelligent observers, 
and in some species of animals it is seen in practical de- 
velopment in a remarkable degree of perfection. 
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That haman beings are endowed by their Creator with 
social instincts, and designed for commercial association, 
is nniversally known and conceded ; and it is apparent to 
all intelligent thinkers that, with the inherent selfishness 
-of nnregenerate humanity, social living would be impos- 
sible without the presence of government and law. If, 
therefore, Qod designed the human race, his creatures, 
ior the social state, he must have designed the necessary 
•conditions of such a state. It does not follow that any 
particular farm of government, or system of la/wa^ was 
•designed or prescribed ; it was govemm^ent and law. 

That law is divinely ordained is expressly aflBrmed in 
the Bible, the highest authority on the subject. Paul, 
the great apostle, in his letter to the Eoman Christians, 
in which he treats of civil government, says: " Let every 
soul be subject unto the higher powers. For there is no 
power but of God : the powers that be are ordained of 
God. Whosoever, therefore, resisteth the power, resisteth 
the ordinance of God : and they that resist shall receive 
to themselves damnation (condemnation). For rulers are 
not a terror to good works, but to the evil. Wilt thou 
then not be afraid of the power? do that which is good, 
and thou shalt have praise of the same: for he is the min- 
ister of God to thee for good. Sut if thou do that which 
is evil, be afraid; for he beareth not the sword in vain: 
for he is the minister of God, a revenger to execute wrath 
xipon him that doeth evil. Wherefore ye must needs be 
subject, not only for wrath, but also for conscience sake. 
For, for this cause pay ye tribute also: for they are God's 
ministers, attending continually upon this very thing. 
Binder therefore to all their dues; tribute to whom trib- 
ute is due; custom to whom custom; fear to whom fear; 
honor to whom honor." ^ 

1 Romans 18: 1-7. 
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An eminent writer,^ quoting this passage in support of 
the doctrine that government is a Divine institution, says: 
^' The main points in the social theory of St. Paul, as here 
developed, are the following: That government is a di- 
vine appointment; that the civil magistrate is the minis- 
ter of God, his representative and vicegerent, and that 
under every form of polity; that the end of government 
is the good of the governed ; that the magistrate is in- 
vested with all needful power, both of rewarding and 
punishing; that obedience to the civil power is a relig- 
ious duty; that conscience, more than fear, ought to con- 
strain us to obedience; that punishment is in its nature 
vindictive, it is a vindication of justice, and therefore not 
wholly for the determent of others from the like crimes^ 
and still less for the mere reformation of the criminal 
himself; and that those who serve the state in the mag- 
istracy are entitled, in return, to support and honor, from 
those over whom they are placed." 

It is no answer to this reasoning, that in the civil mag- 
istracy are found weak, incompetent and even corrupt 
men, whose appointment to office cannot be ascribed to 
a holy and omniscient Creator and supreme ruler of the 
world. The theory in question, as we have seen, doea 
not involve the prescription by God of any particular 
form of government or code of laws; nor does it contem- 
plate the Divine appointment of civil magistrates, thia 
function being devolved upon the people, to be exercised 
by them in accordance with their chosen systems of gov- 
ernmental polity, as will more fully appear in the next 
section. 

§ 18. The social compact theory.— Having briefly dis- 
cussed the theory of the divinely ordained origin of gov- 

1 Wines, ^* Laws of the Ancient Hebrews,*' p. 281 
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ernment and law, there remains to be noticed what is 
generally termed the "social compact" theory. This 
term is here used in a general and comprehensive sense, 
embracing all theories touching the origin of civil gov- 
ernment and law other than Divine ordination. The ex- 
treme advocates of the social compact theory reject the 
doctrine that civil government and law are divinely or- 
dained, contending that they originate in human author- 
ity; and the two theories are regarded by some writers 
as wholly antagonistic. 

The present writer holds that, rightly understood, there 
is no contradiction between the two theories; that each 
is sound, and both essential to a complete statement of 
the true doctrine. That, while the ultimate source of 
civil government and law is the Divine will, the second- 
ary and immediate source is human authority. Keason 
and history concur in teaching that the form and charac- 
ter of government and laws for the establishment and 
order of society were wisely left to the choice and action 
of men in the successive periods and varying conditions 
of the race. It is obvious at a thought that no one struct- 
ure of government, or code of laws, of which it is possible 
to conceive, would meet the circumstances and satisfy 
the wants of society in all the vicissitudes of human af- 
fairs. 

Prof. Wines quotes from Dr. Gortin, a learned divine 
of the church of England, this sentence: " Government, 
both in church and state, is of God; the forms of it are 
of men," and adds : ^ " Hence, although the ultimate source 
of civil government is the Divine will, the immediate 
source of it may be, and certainly is, quite another thing. 
God has instituted no particular species of civil polity for 
all mankind, nor invested any particular persons with 

1 Wines, "Laws of the Ancient Hebrews," p. 85. 
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authority over their fellows. All forms of polity not sub- 
versive of the true ends of government, the preservation, 
perfection and happiness of man, are agreeable to his 
will. All civil rulers, kings, consuls, senators, presidents, 
governors, representative assemblies, and the whole body 
of the people exercising the functions of sovereignty, are 
equally his vicegerents, his ministers, ruling in his place, 
bearing the sword for him/' 

The same writer forcibly says further:* "It must be 
kept in mind that there are but two possible sources of 
civil power, viz., God and the people. The question is 
from which of these does the magistrate immediately re- 
ceive his authority ? Not, surely, from God. God does 
not designate the rulers of nations by special revelation; 
neither does He set distinguishing marks of dominion upon 
some men, and of subjection upon others. ^ He does not,' 
as Sidney has forcibly said, ^ cause some to be born with 
crowns upon their heads and others with saddles on 
their backs.' There must, therefore, be a real and proper 
sense in which it may be affirmed that the people are the 
fountain of political power; that political sovereignty 
resides in them as its spring and source; that the immedi- 
ate original of sovereign authority is in human covenants; 
that it is competent for the people to retain or transfer 
it; that, in short, they are the sole judges of the forms 
they will give to their commonwealths, and of the powers 
and limitations of power which they will establish in 
them." 

Upon this doctrine rests the right of revolution when 
the natural rights of subjects are destroyed, and the gov- 
ernment becomes subversive of the purposes for which 
government is instituted. In such cases the people would 
wait in vain for a special revelation of God directing their 

1 Pages 40, 4t 
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decision ; they woold have to decide for themselves be* 
tween submission to their wrongs or a resort to forcible 
revolution with its possible consequences. The latter 
alternative is justifiable when there is good reason to be- 
lieve that a revolt would prove successful, and not inev- 
itably result in a useless waste of blood and treasure, and 
cause a greater evil than that from which relief is sought 

§ 19, The Hebrew theocracy.— On a casual view it 
may seem that the Hebrew theocratic government and 
the Mosaic civil code of laws are inconsistent with the 
social compact theory. But on a careful examination 
the seeming inconsistency disappears. True, this govern, 
ment, in some of its features, was exce()tional among his. 
toric governments, but in no wise conflicts with the 
theory that civil polity and law derive their immediate 
existence and authority from the popular will. The sa- 
cred record of the genesis of the Hebrew commonwealth 
reveals the fact that the theocratic government was not 
imposed upon the Israelites against their will, but was 
freely adopted by the people although inaugurated with 
a unique and stupendous ceremonial. 

From Sinai God commissioned his servant Moses to 
visit the assembled Israelites on the plains and communi- 
cate to them his willingness to become their national king 
on condition that they would obey his voice and keep 
his covenant, and promising to them great and peculiar 
blessings and privileges on their compliance with the con- 
dition. Moses, in the prompt execution of his mission, 
communicated to the people, through their elders, God's 
message, and the people answered, "all that the Lord 
hath spoken we will do," thus accepting God as their civil 
ruler and promising obedience as loyal subjects. Moses 
returned the answer of the people to God, which com- 
pleted the compact, nothing remaining but the ceremo- 
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nial of inauguration. On the third day thereafter, the 
people having prepared themselves for the event by divine 
direction, God came down upon the mount in awful 
majesty, and in the presence of the assembled Israelites 
talked with Moses, thus ratifying the covenant, formally 
inaugurating the Hebrew theocracy and authenticating 
the divine commission of Moses as God's vicegerent in the 
affairs of the nation.^ 

The important transaction, thus briefly stated, consti- 
tuted a social compact^ nothing more or less; Jehovah pro- 
posed himself for the kingship of the nation, the civil 
ruler, as he was already the divine, and the people volun- 
tarily accepted him as such, promising obedience to his 
government. 

This view of the transaction, apparent on a careful 
study of the sacred record, is abundantly sustained by 
numerous writers exceptionally well qualified to speak 
authoritatively on the subject. Prominent among the 
number may be mentioned Jahn,* Dean Graves,' Lowman,* 
Michaelis,* Dr. Spring,* Warburton,'' Bossuet,® and Wines.* 

It will be observed that, in virtue of this compact, 
church and state were united under one administration, 
God being the head and ruler of both. This explains and 
justifies the penalty of death prescribed for idolatry by 
the Hebrew criminal code, which has been regarded by 
some as unduly severe, and even stifi:matized as barbarous 

1 Exodus, oh. 10. 

* " Hebrew Commonwealth," eh. 2, 
» "On the Pentateuch," p. 2, sea a 

* " Civil Gk)vernment of the Hebrewa" 

» "Com. on the Laws of Moses," vol 1, art 84 

« " Obligations of the World to the Bible." Gen. a 

f « Divine Legation," B. 6, sec. 2. 

« " Politique Sacr6e," Liv. 1, art 4 

9 ** Laws of the Ancient Hebrews," p. 47 ef seq. 
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Idolatry was not only a flagrant breach of the moral law 
bat treason against the state, the most heinous crime 
known to the laws of civilized nations. Critics who char- 
acterize the punishment of this crime by the Mosaic law 
as barbarous should remember the penalty annexed to it 
by the English nation at one period of its history. Black- 
stone writes: ^ " The punishment of high treason in gen- 
eral is very solemn and terrible. 1. That the offender be 
drawn to the gallows and not be carried or walk; though 
usually (by connivance, at length ripened by humanity 
into law) a sledge or hurdle is allowed to preserve the 
offender from the extreme torment of being dragged on 
the ground or pavement. 2. That he be hanged by the 
neck and then cut down alive. 8. That his entrails be 
taken out and burned while he is yet alive. 4. That his 
head be cut oflf. 5. That his body be divided into four 
parts. 6. That his head and quarters be at the king's 
disposal.'* 

Following the inauguration of a theocratic civil gov- 
ernment came the promulgation of the Decalogue, which 
constitutes an epitome of principles and rules for the gov- 
ernment of men in their relations to God, and to their 
fellow men; an ethical code transcribed from the infinite 
heart of God, and binding upon the human race through 
all time. 

Then, in the order of events, followed the enactment of 
the Mosaic code, which constituted a complete system of 
civil law, embracing the rights, duties and obligations of 
citizens in their relations to each other and to the state ; 
a system adapted to the condition of the Israelites at 
that time, but which, in subsequent developments and con- 
ditions, required and received modifications and changes, 

* Com., voL 4 p. 93; 2 Story on the Const, sea 129a 
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keeping pace with the growth, fortunes and needs of 
society. 

The form of government thns established continued 
for about four hundred years, when, by the choice of the 
people and the permission of God, it gave place to mon- 
archy, Saul being the first king.^ 

This change, and others, in the form of government 
and laws during the Hebrew national existence, furnish 
additional evidence that the theocratic organization is- 
rightly characterized as a social compact. 

It is an interesting fact that, while some provisions 
found in the Mosaic code would be inapplicable to pres- 
ent civilizations and social conditions, in others may 
readily be discerned the germs of English and American 
municipal law. This will appear in a subsequent chapter 
of the present treatise, which points to the sources of our 
law.* 

1 1 Samuel, eh. 8 et aeq, > Postf oh. IL 
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§ 20, Necessity of human goTernmeiits and laws,— 

As clearly shown by the evidence presented in the last 
preceding chapter, human government was divinely or- 
dained for the human race in social relations. The exist- 
ence and recognition of individual rights is a necessity of 
society. Violation of rights constitutes wrongs which in- 
evitably occur to a greater or less extent under all forms 
and conditions of civic polity hitherto known; and which 
will continue to occur until humanity shall have experi- 
enced thorough regeneration. If violated with impunity 
rights are valueless, if not even injurious, being the occa- 
sion of suffering from wrongs. Hence the necessity of 
judicial and executive power in human governments to 
enforce rights and punish wrongs. . From this necessity 
arises governmental organizations and systems of iuris- 
prudence. 

§ 21. Government defined.— The term "government," 
as used in this chapter, expresses the ruling authority or 
&ggi*egate of authorities, in a political society, state, com- 
monwealth or nation. The term is often used in legal 
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literature interchangeably with "state," "nation" and 
^^administration." In strictness of definition, however, 
these terms have not precisely the same meaning. For 
example, "state," " nation " or "commonwealth " imports 
a body politic or political corporation, within certain 
territorial limits, organized for the mutual protection and 
general welfare of its constituents, which, in a republic, 
are the sovereign people; while the term "government" 
signifies the authority, aggregate of authorities or depart- 
ments, by which the sovereignty of the people in their 
political capacity is exercised. "Administration " means 
the officials elected or appointed to exercise in a repre- 
sentative or executive capacity the authority of govern- 
ment.^ With this explanation the convenient term " gov- 
ernment," as used in this work, will not be misunderstood 
or misleading. 

§ 22. Beelprocity. — Stated in a general and compre- 
hensive way, the relative rights, duties and obligations of 
government and its subjects are reciprocal or correlative. 
Subjects have rights which the government is bound to 
protect and vindicate; in consideration of which the 
subject owes to the government allegiance, obedience, 
and support. The interests of the respective parties to 
this relation are one, both theoretically and practically; 
and there should be no antagonism between them. 
Especially is this true in a republican form of govern- 
ment in which the people are the ultimate source of 
power, and responsible for the character of the laws and 
the administration of public affairs. If a bad law be en- 

1 1 story, Ck>D8t, § 207 ei seq.; Ck)oley, Prin. of Ck)Dst Law, ch. II; 
1 BL Com., pi 47 et seq.; 1 Sharswood, BL, ppi 48, 127, 128; Virginia 
Coupon Cases, 117 U. a 290: Grist v. Child, 21 Wall 460; Stone ▼. 
Mississippi, 101 U. a 820; And. Law Dla, title "Qovemment;" 
Bouv. Law Die, title ** GovemmenL" 
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acted by Hbe iegiftlatare, or an nnwise policy adopted by 
an administration, the people have the remedy in tlieir 
own bands, which may be effected in an orderly way 
without any breach of the peace or distarbance of or^ 
ganic relations. Tbey can repeal the obnoxious law, or 
secure a different policy through a change of administra* 
tion, by constitutional methods. It accomplishes no use- 
ful purpose, and is highly criminal, for an association of 
citizens living under the protection of a popular govern* 
ment to which they owe allegiance and support, to re- 
pudiate its lawful claims, seek its destruction, and inau^ 
gurate anarchy and social chaos ! 

Hardly less justifiable are some of the labor combina- 
tions which have afflicted society in recent years, and 
caused immense suffering and loss. While not to be 
characterized as criminal in their inception and purpose^ 
they tend to daugerous extremes in measures, and not 
infrequently lead to crime. The leaders and officials, in 
many cases, are the only persons benefited, while their 
deluded followers reap poverty and distress. 

There may be, and doubtless are, cases of oppression 
and injustice which excuse, if they do not justify, extreme 
measures of redress; but in such cases, even, wisdom die- 
tates caution in the selection of remedies which are liable 
to prove in their consequences worse than the disease. 

Moreover, extreme remedies of doubtful propriety for 
real or fancied wrongs, not only often disappoint the 
hopes and aggravate the grievances of the individuals 
immediately concerned, but result in serious public in^ 
jury by disturbing the adjustment of productive industry, 
and produciug a harvest of pauperism and crime. 

§ 23. Classification of rights,— Eights of the subject 
are generally divided into absolute and rdatvoe, Thia 
classification is adopted for convenience of treatment and 
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Study, rather than for strict accuracy of definition, as 
some rights classed as relative are clearly within the de- 
scription of absolute rights. 

Absolute rights consist of personal security, personal 
liberty, the acquisition and enjoyment of property, and 
the right of religious liberty and worship. 

Eelative rights belong to the subject in his social rela- 
tions, and are principally embraced in the four relations 
of husband and wife, parent and child, guardian and 
ward, and master and servant, but are not limited to 
these relations as might be inferred from the manner in 
which the classification is presented in some of our ele- 
mentary works. 

Speaking of the two classes, Judge Cooley says ^ that 
absolute rights ^^are few and simple, while such as are 
relative will be far more numerous and complicated. It 
may be added also that relative rights are constantly in- 
creasing in number and complexity as wants and desires 
increase with advancing civilization and new inventions 
and improvements.** 

The line drawn between absolute and relative rights 
is, it must be conceded, to some extent arbitrary; but no 
more natural and accurately distinguishing division is 
obvious, and this has become so firmly established that 
its recognition is a convenience in legal study and judi- 
cial discrimination. 

Some of the rights classified as relative are entitled to 
rank as absolute. For example, the relations of husband 
and wife and parent and child were ordained by God in 
the genesis of our race, and the rights essential to the 
existence and enjoyment thereof were divinely established 
as belonging to, and inseparable from, the rights them- 

n Cooley's BL, p. 12i o. (5). 
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selves. Hence they are natural and inherent, as really 
and fully as are some of the rights classed as absolute. 

Blackstone, treating of absolute and relative rights, 
seems to minimize the duty of government to protect the 
latter. He says,* " the principal aim of society is to pro- 
tect individuals in the enjoyment of those absolute rights 
whch are vested in them by the immutable laws of nat- 
ure; but which could not be preserved in peace without 
that natural assistance and intercourse which is gained 
by the institution of friendly and social communities. 
Hence, it follows that the first and primary end of human 
laws is to maintain and regulate the ah%oluie rights of 
individuals. Such rights as are social and relative result 
from, and are posterior to, the formation of states and 
societies; so that to maintain and regulate is clearly a 
subsequent consideration. And therefore the principal 
view of human law is, or ought always to be, to explain, 
protect, and enforce such rights as are absolute, which in 
themselves are few and simple; and then such rights as 
are relative, which, arising from a variety of connections, 
will be far more numerous and more complicated." 

If this language admits of no construction other than 
that above suggested, its soundness may reasonably be 
questioned, especially in view of the important relations 
of husband and wife, and parent and child, which are 
classed with relative rights.* 

§ 24. Bights subject to eondltions and forfeiture. — 

All the rights of the subject are held in subordination 
to constitutional authority, the rightful claims of gov- 
ernment, the established principles and rules of law, 
necessity, which knows no law, and a due regard to the 

11 Cooley'sBL, 1x124. 

S2 Kent, Com. (5th ed.), pi 74 
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rights of co-sabjeots. Rights may be forfeited and lost 
by an nnlawful use which is subversive of the rights of 
others or hostile to the safety and welfare of the state. 
Solus popvli auprema lexj is the highest human law, and 
clothes the government with indefinable power.^ 

It should be noticed in this connection, that in the or- 
ganization of a government to which the subject is an 
acting or consenting party he voluntarily surrenders part 
of his natural rights in consideration of the protection 
received from the government for the rest, and for other 
benefits accruing to him from a constitutional govern- 
ment.* 

§ 26. The right of personal secnrlty. — This is a very 
comprehensive right, including security to life, limbs, 
health, and reputation, from all nnlawful and injurious 
acts.* 

1. Life. — Human life is the breath of God, and a mys- 
tery of the ages. In the view of law, both Divine and 
human, it is the first and highest right of man, as with- 
out it there is nothing on which to predicate any other 
right, absolute or relative. Being the gift of God in 
trust, the government has no right to take it, except in 
case of its forfeiture for crime; a fellow subject has no 
right to take it unless in self-defense, or by authority of 
law; nor has the subject any right to take his own life. 
Both duty and interest concur in requiring of the gov- 

11 Kent, Com., pp. 12-26; 1 BL Com., ppt 12S-129; Cooley, Const 
Law, pp. 414-465; Broom, Leg. Max., pp^ 1-10. 

apomu Munia Law, § 622; Wiggins Ferry Co. v. East St Louis, 103 
IlL 569. 

•2 Kent Com. (5th ecL), pp^ 12-15; Id., pp. 16-19; Pom. Munia Law, 
^ 866-872; 1 Cooley's Bl., pp. 128-145, and notes; 2 id., p. 118 et geq,; 
4 id., oh. XV; Rob. EL Law, §^ 21-2a 
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emrnent i«ot6ctk>n to tbd life of the aobject; duty, grow- 
ing oat of the relation of goverxiinent aad subject; inter- 
est, which the government has in the life ctf the subject 
as a component part of itself, and in his allegianxse and 
support.^ 

2. Linibs (md lody. — Security of life involves protec- 
tion of life's tenement, the body, including all its parts. 
But in legal discrimination the limbs, and notably the 
hands, eyes and front teeth, stand first as subjects of pro- 
tection by reason of their fighting value, especially in 
self-defense. The origin of this discrimination may be 
traced to an early period of history, when individual bel- 
ligerent encounters with nature's weapons were more 
common, and personal prowess more necessary for pro- 

' tection, than in the present age of a higher civilization 
and a more enlightened jurisprudence.^ It is noticeable 
that, while the Jumds were regarded as important instru- 
ments of personal attack or defense, the feet are not men- 
tioned. Perhaps the idea of running away did not occur 
to our hardy and fearless early progenitors. Neverthe- 
less, this might be the only means of safety in some 
emergencies where the feet would be more serviceable 
than the hands. And sometimes discretion is the better 
part of valor: 

''For he who fights and runs awaj 
May live to fight another day." 

3. Health and reputation. — The greater contains the 
less; and hence, security of life includes protection of 
health and reputation, without which life itself would 
not be worth preserving. 

1 Ck)oley'8 BL, p. 129; % id., pp. 187-1921 

21 BL Com., p^ 130; Boh. EL Law, g 26; Pom. Mania Law, g§ 68^ 
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§SC. The r%lit of penmial libertj.— Personal lib- 
erty is imiTersallj held and cherished as the most precious 
right of humanity, next to that of life. Indeed, life itself 
without liberty, or the hope of liberty, is often deemed a 
curse rather than a blessing. The confident statement 
of the Deyil, in his vain attempt to impeach Job's integ- 
rity, that ^ " all that a man hath will he give for his life,'* 
is not universally true, as the " father of lies " well knew. 

This right, says Blackstone,* "consists in the power of 
locomotion, of changing situation, or moving one's per- 
son to whatever place one's own inclination may direct 
without imprisonment or restraint, unless by the course 
of law.'* 

Says Chancellor Kent: • " Every restraint upon a man's 
liberty is, in the eye of the law, an imprisonment, wher- 
ever may be the place, or whatever may be the manner 
in which the restraint is effected." 

The right of personal liberty, with other natural rights, 
claimed by Englishmen to be recognized by the consti- 
tutional law of the realm, but sometimes impaired by 
unlawful usurpations of power by reigning sovereigns, 
was finally secured to them by Magna Charta^ forcibly 
wrested from King John in 1215, and afterwards con- 
firmed by parliament, notably by what is known as the 
Petition of Eight (1626), the Haheaa Corpus Act (1679), 
and the BiU of Eights (1689). 

These rights were claimed by our colonists as their in- 
heritance from the mother country, and carefully secured 
to the people of the United States by the fedenil consti- 
tution.^ 

1 Job, oh. II, V. 4 

>1 Ck>ole7'8 BL, p^ 134 and nota 

»2KenV8Ck>m., pi 26. 

*Cooley, Princiix Const Law, ppi 6-9; 1 Cooley, BL, pp. 125-188; 9 
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The definition of personal liberty generally found in 
oar law books fails to express the full import of the term, 
being limited for convenience of discrimination in the 
discussion of absolute rights. This right is not confined 
to freedom of locomotion and all it implies, but embraces 
all acts performed in obedience to one's own will which 
are not in violation of law, human or Divine, or subver- 
sive of the rights of others. 

In commenting upon natural rights. Judge Story well 
says: * " It should be observed of the terms, life, liberty, 
and property, that they are representative terms and are 
intended and must be understood to cover every right to 
which a member of the body politic is entitled under the 
law. The limbs are equally protected with the life; the 
right to the pursuit of happiness in any legitimate calling 
or occupation is as much guaranteed as the right to go at 
large and move about from place to place. The word 
" liberty " here employed implies the opposite of all those 
things which, beside the deprivation of life and property, 
were forbidden by the Great Charter." 

§ 27. The right of private property.— The right to 
acquire, possess and enjoy private property is essential 
to the highest development and greatest happiness of 
man, as well as to the peace and welfare of the state. 

This right has been recognized, cherished and tena- 
ciously defended in all ages of the world. The idea of 
complete dominion over external things, of exclusive pos- 
session and enjoyment which the right of private prop- 
Kent, Com. (5th ed.), pp, 26-80; Bac. Abr., Duress, Trespass, D. 8; 
Add. Torts, pp. 697. 698; Re Jacobs, 98 N. Y. 98, 106; Snyder v. War- 
ford, 11 Ma 515; Bouv. Law Die, title Liberty; Preamble of U. a 
Const ; 2 Story, Const, § 1950; Amend. U. S. Const; 1 Story, Const, 
g§ 303-305; Dec Am. Ind. 

i2Story, Const, § 195a 
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erty confers, is powerfully attractive to man. It minis- 
ters to the love of power which is universal in the human 
race; it feeds acquisitiveness and responds satisfactorily 
to the demands of selMove and selfishness. 

The origin of this right has been the subject of much 
discussion by publicists, revealing some diversity of opin- 
ion.' The writer accepts as correct the view of Chancel- 
lor Kent, who says: * " The sense of property is inherent 
in the human heart, and the gradual enlargement and 
cultivation of that sense from its feeble force in the sav- 
age state, to its full vigor and maturity among polished 
nations, forms a very instructive portion of the history 
of civil society. Man was fitted and intended by the 
Author of his being for society and government, and for 
the acquisition and enjoyment of property. It is, to speak 
correctly, the law of his nature; and by obedience to this 
law he brings all his faculties into exercise and is able to 
display the various and exalted powers of the human 
mind." 

We have it upon the highest authority that in the in- 
fancy of our race the wise and beneficent Creator gave 
to man " dominion over the fish of the sea, and over the 
fowl of the air, and over the cattle, and over all the earth, 
and over every creeping thing that creepeth upon the 
earth."* This is a publication of the law written upon 
our nature by the same Author. 

It is interesting^ and instructive to trace the develop- 
ment of the right of private property from its early rec- 
ognition to the present time. It is now generally held 
by writers of acknowledged authority that occupancy geive 
the first title to private property.' Keferring to the 

1 2 Kent, Com., p. 8ia 
2 Gen., oh. I, v. 26. 

•Kent, Com., pix 818, 819; 1 Cooley, BL, pt 899; 1 Sch. Pers. Prop., 
Introductory chapter; 2 id., ppi 6-8. 
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germinal period of legal ideas, we find that the first user 
of a thing acquired a property therein by common con- 
sent, which property was understood to continue so long 
as the exclosiye %tse or occupwucy continued; hence, the 
doctrine that occupancy gave the first exclusive right to 
lands and movables. The rigU of possession was limited 
to the act of possession, the right ceasing with the occu- 
pancy. 

In the progress of events it became apparent that the 
use, only, during actual possession would not satisfy the 
wants of society, which required recognition of title to 
the suhstance of the thing used. This advance idea was 
a corollary of the primary natural sense of property, as 
well as a practical necessity; and it became the estab- 
lished law of property. The next step in advance, the 
right of transferring title to both the substance and usej 
was natural and logical. Thus, advancing step by step 
as the wants of society and reason dictated, was devel- 
oped that just and enlightened system of principles and 
rules which constitutes our law of property. Briefly 
stated, the order of evolution was, first, the right of oc- 
cupancy; second, a right to the substance of the thing 
possessed ; and third, the right to transfer both the sub- 
stance and possession.' 

§ 28. The right of religions belief and worship.— 

Despotism in any form, and under all circumstaaces, in- 
volves a dangerous exercise of human power, and often 
proves destructive of human rights. But in no case is it 
more dangerous, or more repugnant to justice, than in its 
attempts to bind the conscience of men in the iron fetters 

1 2 Kent, Com., pp. 817-840; Pom. Munic. Law, g§ 669-672; 1 BL Com., 
p. 189; 2 id., pp. 1-6; Boston, etc. R. Ca v. Salem, eta R Ca, 2 Gray, 
85; Moffett v. Moffett, 67 Tex. 664; Harwood y. City of Lowell, 4 
Cusb. 818; Southard y. United SUtes, 4 Pet 512; 9 id. 18; 10 id. 829. 
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of Jnunan law; and thk whether moyed by the caprice of 
tyrannioal rulers, or induced by religioiis bigotry. It is 
an andacioQs orarpation of the Divine prerogative, a pre> 
samptuous intermeddling in the spiritiral relations of man 
to his Maker, and directly affects interests which extend 
beyond the boundary of time. The exercise by despotic 
power of the assumed right to control the consciences of 
men, and dictate their religions belief and worship, has 
deluged the earth vnth the blood of martyrs. 

The long and determined struggle for the recognition 
by governments of this natural right of the governed 
has never been crowned with complete success until 
within a comparatively recent period; and in a large 
portion of the earth religious liberty is still unknown. 

Without referring specifically to other nations, it may 
be affirmed that, by the constitution and laws of the 
United States, this inestimable right is distinctly recog- 
nized, and its enjoyment guaranteed to every citizen. 

The federal constitution contains this provision: *'No 
religious test shall ever be required as a qualification to 
any office or public trust under the United States."* 
And the first amendment of the constitution, proposed 
by the First Congress on the 25th of September, 1789, 
and subsequently ratified by the states, provides that 
*^ Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof."^ 
And now, in all the states of the Union, this right is en- 
joyed, either by constitutional provision, statutory enact- 
ment, or by force of public opinion. 

in. a Const, art VI, oh. a 

s Amendment art I; 2 Story, Const, g§ 186&-1879; 3 Kent Com* 
(5th ed), pp. 84-96; 4 BL Com., pp^ 4(M7; Cooley, Princip. Const Law, 
ppk 205, 208; Watson y. Jones, 18 WaR 728; United States v. Ben- 
nett 16 Blatoht 559, 560; £x parte Qarland, 4 WaU. 888; And. Law 
Dia, title "Beligioa" 
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§ 29. RelatlTe rights. — The prominent rights of this 
division, as we have seen,^ are included in the four rela- 
tions of husband and wife, parent and child, guardian 
and ward, and master and servant; but these relations do 
not embrace all the rights of this class, which are nu- 
merous, and increasing in number and variety with the 
wants of society in advancing civilization. The plan and 
scope of this work will not permit a discussion of the 
principles and rules of law governing this class of rights, 
a full treatment of which may be found in reliable text- 
books devoted exclusively to the several subjects in- 
volved. 

§ 30. Other classlflcatious of rights.— The classifica- 
tion already mentioned includes in its scope and the prin- 
ciples involved, all the rights of the subject demanding 
recognition by the government. 

But some of these rights are embraced in other classi- 
fications found in our books, which are utilized for con- 
venience of illustration. A brief notice of these classifi- 
cations, in passing, may prevent confusion and misunder- 
standing. 

1. Fvhlio and private rights. — Public rights are those 
belonging to the government; private rights are such as 
belong to natural persons, and corporations when they 
act in a private capacity. 

2. CivUj and politioalj rights. — Civil rights are those 
which belong to a subject of government, whether natural 
and inherent rights, or such as are accorded by the con- 
stitution and laws of an organized state. In this class are 
obviously included the rights embraced in the classifica- 
tion, absoliUe and relative. 

I Ante, % 2a. 



Digitized by 



Google 



§ 30.] GOTBBNMSNT AKD ITS 8UBJE0T8. 47 

Political rights are such as entitle the subject to par- 
ticipate in the administration of goyernment. 

This class of rights, it should be known, includes the 
right or privilege of suffrage, which is sometimes deemed 
a naturcUy instead of Apolitical^ right, by extremists who 
have a ^' zeal that is not according to knowledge." 

3. Bights of persona^ and rights of things. — The rights 
of persons are properly definewd as " those which concern 
and are annexed to the persons of men, and are then 
cBX\eA jura personarum^ or the rights of persons." The 
rights of things are " such as a man may acquire over 
external objects, or things unconnected with his person, 
which are called jura rerum.^ or the rights of things." ^ 
This definition has been criticised as implying the per- 
sonality of things; but what is meant by "rights of 
things " is made so clear in the definition itself, that no 
misunderstanding can arise from the form of expression. 

4. Legal and equitable rights. — Legal rights are those 
where the party has a legal title to a thing, and for an 
injury to, or deprivation of, the same, he has a remedy in 
an action at law; and this, even though he may have only 
a possessory title, with no personal or beneficial interest 
therein, holding the title and possession as trustee for the 
beneficial owner. 

Equitable rights are briefly defined as " those which may 
be enforced in a court of equity by the cestui que trusty^ 
or beneficiary. A trust is defined as " a right of property, 
real or personal, held by one party for the benefit of an- 
other." The legal title to the property is in the trustee, 
the equitable title in the cestui que trusty or beneficiary.* 

11 Cooley'8 BL, p. 121, and n. (2); Id., p. 128, n.; 2 id., p. 1. 
« Story, Eq. Jar., § 25; Pom. Eq. Jur., § 98. 
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6. Perfect and imperfeci, rights. — These are defined as 
follows: "When the things which we ha^e a right to 
possess, or the actions we have a right to do, are eir may 
be fixed and determinate, the right is a perfect one; bat 
when the thing or the actions are vagne and indetermi- 
nate, the right is an imperfect one." ^ 

This classification is of very little, if any, practical im- 
portance. 

Duties aot) Obuoatioks of Subjects to the Gk>vBBK- 

HEin*. 

§ 31. Allegiance. — The first, and a fundamental, obli- 
gation of the subject to his government is that of alle- 
giance. It is the tie which binds the subject to his gov- 
ernment in return for the protection due him from the 
latter. The relation and obligation is well expressed by 
the late Justice Field of the United States Supreme Court, 
as follows: ^ " Allegiance is the obligation of fidelity and 
obedience which the individual owes to the government 
under which he lives, or to the sovereign, in return for 
the protection which he receives. ... It may be an 
absolute and permanent obligation, or a qualified and 
temporary one. The citizen or subject owes an absolute 
and permanent allegiance to his government or sover- 
eign, or, at least, until, by some open and distinct act, he 
renounces it and becomes a citizen or subject of another 
government or sovereign. An alien whilst domiciled in 
a country owes a local and temporary allegiance which 
continues during the period of his residence." Natural 
allegiance is that which is due from all men bom within 
the dominions and under the protection of the govern- 

1 Bouv. Law Dia, title « Rights," § 5; Ruterforth, Inst, cb. 2, g 4; 
Grotius, lib., ch. 1, § 4 
3 CarUsle y. United Stateq, 16 WaU. 154 
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ment Acquired is that which is due from a naturalized 
citizen. Local allegiance is that which is due from an 
alien while within the dominion and under the protection 
of a government 

The allegiance of a legitimate child follows that of the 
father; an illegitimate, that of the mother, it being nulr 
litis JUitis: A person bom on the ocean is a subject of 
the government to which his parents owe allegiance* 
The child of an ambassador is the subject of the govern- 
ment represented by such ambassador, although born in 
the dominions and under the protection of a foreign gov- 
ernment.^ 

The right of changing one's allegiance has given rise to 
considerable discussion, and to some contrariety of opin- 
ion among jurists and publicists. In the present state of 
the discussion it is difficult to lay down with confidence 
any positive and generally accepted rule on the subject. 
It would seem from the authorities that, until within a 
comparatively recent period, the doctrine generally ob- 
tained that a subject had no power to voluntarily sever 
his relations with the government. This rigid rule, how- 
ever, has been so far relaxed that when a citizen in good 
faith renounces allegiance to his government, and with 
its consent or without objection becomes the subject of 
another power, the former government has no further 
claim upon him. It is held, however, that when a citi- 
zen is abroad, for a longer or shorter period, with no 
manifest intent of renouncing allegiance to his govern- 

1 1 Cooley's BL, p. 365, and n. (1); Id., pp. 869, 870; Kent, Com. (5th 
ed.), pp. 89, 44, 49, 68. 64; Whart Com. Am. Law, §§ 177, 256. 482; 
Inglis V. Trustees of Sailors Snug Harbor, 8 Pet 155; Shanks v. Du- 
pont, id. 242; Ludlam v. Ludlam, 26 N. Y. 856; And. Law Die., title 
"Allegiance;" Bouv. Law Dia, title ** Allegiance ; " Whart Com. 
Am. Law, §§ 256-260, 481-487; Whart Cont of Laws, § 85. 
4 
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ment, he may be authoritatively called home when his 
services are there required. And it seems to be held by 
American authorities, that no native-born subject can so 
far cancel his obligations to his government, by avowing 
allegiance to another in whose dominion he may be so- 
journing, as to free himself from the claims of his native 
country, should his government need and demand his 
services.^ 

The federal constitution confers upon congress power 
to " establish an uniform rule of naturalization." * In the 
exercise of this power congress has opened a wide door 
to foreigners, who have come to the United States in 
large numbers, some to the advantage of this country, 
and others to the advantage of the countries whence 
they came. The power to confer citizenship by naturali- 
zation in this country is vested exclusively in congress;' 
but naturalization is effected by annexation of one country 
and sovereignty to another; the subjects of the former 
become the subjects of, and owe allegiance to, the latter, 
in virtue of the annexation, without any formal process 
of naturalization.* 

It should be noticed that tribal Indians, under our con- 
stitution and laws, are not citizens unless expressly made 
so by special laws.* 

§32. Obedience.— Webster defines obedience, "compli- 
ance with that which is required by authority." The es- 
sence of government is authority; and hence, compliance 

1 1 Bishop, New Grim. Law, § 512; Whart Com. Am. Law, §§ 177-180; 
3 Greenl Ev., g 237. 

3 U. a Const, sea 8, eh. 4; Id., Bulwell's ed., p. 2a 

•Chirac v. Chirac, 2 Wheat 259; Whart Confl. of Laws, § 4St 

* Whart Com. Am. Law, § 488; Minor v. Happersett, 21 WalL IfSSL 

* Whart Com. Aul Law, §§ 265, 484; Whart Confl. of Laws, § 559. 
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with its lawful requirements is obedience. A nominal gov- 
ernment, without power to enforce its laws and require- 
ments, would be the form without the substance, a prac- 
tical nullity. Government issues its mandates through 
the instrumentality of itsoflScial administrative agencies, 
its legislative, executive and judicial departments. Each 
department is charged with certain functions and clothed 
with adequate authority for their effective performance; 
And obedience involves compliance with all constitutional 
laws, judicial decrees and executive mandates. 

There are various forms of government in the world; 
but whatever the form, each embraces in its administra- 
tion the functions and authority of the three departments, 
legislative, judicial, and executive. And this, whether all 
the governmental power is vested in one person, an abso- 
lute sovereign, or divided into departments and distributed 
among different officials. Whatever the form of govern- 
ment, laws must be made, construed and executed by the 
ruling power. 

In the United States, the federal and state constitutions 
determine the framework and machinery of government, 
And prescribe the functions, duties and powers of each 
department. Herein may be seen the value of a written 
^constitution which tends to prevent usurpations of power 
and embarrassing conflicts between different departments 
And functionaries of government, and furnishes, moreover, 
an ark of safety for the people. 

§ 33. Support. — Government is not automatic; its ad- 
ministration requires extrinsic motive power and intelli- 
gent guidance. To its support the subject is bound to 
contribute whatever may become necessary in return for 
the benefits received. This duty applies with special 
iorce to citizens of a republii?, ip which the ^Vjernment 
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is their own creature, and its administration in their own 
hands. Stated generally and comprehensively, the subject 
owes to his government the moral support of allegiance 
with all it implies, and a patriotic animus. No govern- 
ment worth preserving can be safe and prosperous without 
the loyalty and love of its subjects; with these in full 
development and activity all the requisites to its support 
will naturally and certainly result. 
The general duty of support includes several particulars : 

1. Office bearing. — Government being a public corpora- 
tion, an artificial personality, its administration is neces- 
sarily conducted through the instrumentality of agents, 
its official representatives. These, in a popular govern- 
ment, are taken mainly from its subjects by election or 
appointment; and it is the duty of citizens when duly 
called to accept office and faithfully perform the trust. 

Generally there is little difficulty in finding patriotic^ 
self-sacrificing men who are willing to accept the duties 
of office with its incidents of emolument and honor. 

2. Taxation. — It is the duty of subjects to contribute 
to the expenses of government. Obvious and reasonable 
as this duty is, there is none more distasteful to the sub- 
ject, or the enforcement of which is more perplexing to 
the government. In the vocabulary of politics there ia 
no term more hateful to the masses than that of " taxa- 
tion." This is due in part to the oppression from which 
subjects have sometimes suffered from the arbitrary and 
unjust exercise of the taxing power; in part from the fact 
of the compulsory nature of this contribution to the gov-^ 
ernment; but in larger part, probably, from ignorance of 
the necessity and machinery of taxation. In a republican, 
form of government, where taxpayers are law-makers, 
friction in the administration of public affairs ought not 
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to occur; but a radical and full remedy for all the evils 
incident to the administration of human governments 
must await a radical change in human nature. It is a 
well established elementary legal doctrine that govern- 
ment has a rightful claim upon so much of the property 
of its subjects as may be necessary for its maintenance 
and due administration.^ 

In the United States taxation is regulated by constitu. 
tional and statutory law. The federal government and 
the state governments, respectively, each under its own 
constitution and laws, and within its own sphere, has a 
prescribed and well defined system of taxation.* 

There are two kinds of taxes: direct and indirect; the 
latter under the names of "duties,'' "imports," "excises" 
and " tariffs." Direct taxes, it is hardly necessary to add, 
are more distasteful and troublesome than indirect, be- 
cause more sensibly realized and keenly felt. 

3. Eminent domain, — The citizen holds his private 
property subject to the right and power of the govern- 
ment to take it for public use under the prerogative of 
eminent domain. But for the due and lawful exercise of 
this right by the government, certain conditions are essen- 
tial; first, the use for which the property is taken must 

> 2 Story, Const, § 1955; Smith, Pera Prop., § 3, sub. 8; 1 Sch. Pera, 
Propi, pp. 22-24; Cooley, Const Law, pp. 54-62; Cooley, Const Lim., 
ppt 479-521. 

*U. a Const, art I, sec. 8, cL 1; sea 9, els. 4-6; sea 10, els. 2, a 
See Bout Ed. of R a of U. a, pp. 19, 21, and cases cited; 1 Story, 
Const, g§ 950-957; 2 id. gj^ 1077-1097; Cooley, Princip. Const. Law, 
p. 69; 1 Kent Com., pp. 254-892; Gibbons y. Ogden, 9 Wheat 1 ; Brown 
y. Maryland, 12 Wheat 419, 487; Law y. Austin, 18 Wall 29; Case of 
State Freight Tax, 5 Wall 232; Passenger Cases, 7 How. 283; Hen- 
derson y. New York, 92 U. a 259; Sinnott v. Davenport, 22 How. 
227; Steamship Ca v. Port Wardens, 6 Wall 81; HaU y. Decuir, 95 
U. a 485; Welton y. Missouri, 91 U. a 275. 
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be a piMic or quasi-pvhlic use; it cannot be taken for 
private nse or for the benefit of private persons, natural 
or artificial; second, the right must be exercised under 
and in accordance with legislative provisions; and third, 
provision must be made for just compensation to the owner 
for the property so taken.^ 

4. The police power. — The police power of govern- 
ment, to which the subject owes submission, is well 
defined thus: "The authority to establish, for the inter- 
course of the several members of the body politic with 
each other, those rules of good conduct which are calcu- 
lated to prevent a conflict of rights, and insure to each 
the uninterrupted enjoyment of his own, so far as is 
reasonably consistent with a corresponding enjoyment 
by others, is usually spoken of as the authority or power 
of police." * To this definition its author adds, — " This is 
a most comprehensive branch of sovereignty, extending 
as it does to every person, every public and private right, 
every thing in the nature of property, every relation in 
the state, in society, and in private life." The maxim 

1 Cooley, Prinoipt Const Law, pp. 331-342; 1 Cooley, Bl, p. 138, and 
notes 18 and 19; 3 Story, Const Law, § 1956; Cooley, Const Lim., 
pp. 533-571; Kohl v. United States, 91 U. a 367; Weber v. Har* 
bor Commissioners, 18 Wall 57; Pollard's Lessee v. Hagan, 3 How. 
213; Nichols v. Bridgeport, 23 Conn. 189; Rust v. Bingham, 117 
Mass. 307. 

* Cooley, Prinoip. Const Law, p. 337; 2 Story, Const, § 1954; Cooley, 
Const Lim., p. 683, and cases cited; Potter's Dwar. on Statutes, 
oh. 14; Broom, Leg. Max. (4th Am. ed.), p. 247; Commonwealth y. 
Alger, 7 Cush. 84; Thorpe v. Rutland & Burlington R R Ca, 37 Vt 
149; Vanderbilt v. Adams, 7 Cow. 351; People v. Shepard. 36 N. Y. 
286; License Cases, 5 How. 504; Brown v. Maryland, 13 Wheat 419j 
Lincoln v. Smith, 37 Vt 385; Bradford v. Stevens, 10 Gray, 379; State 
V. Robinson, 49 Ma 285; Reynolds v. Geary, 2 Conn. 179; Jones y. 
People, 14 III 196; Santo v. State^ 3 Iowa» 303; Commonwealth y. 
KendaU, 13 Cush. 414 
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Solus papuli suprema lex is the foundation of this power, 
and the vindication of its exercise. 

5. Military service. — Without the voluntary perform- 
ance of this duty by the subject, and in the lack of 
authority and power in the government to enforce it, 
the latter would be helpless in case of invasion or insur- 
rection. Hence, under all forms of government the duty 
of the subject to perform military service when the pub- 
lic exigency requires it, and the power of the government 
to enforce its performance, are fundamental and essential. 

Under the provisions of the federal constitution, con- 
gress is invested with the national war power.* 

By reference to all the provisions of the federal con- 
stitution on the subject, and the authorities cited below, 
it will be seen that the power of the states is subordi- 
nated to that of congress.* 

6. MisceUaneotcs duties. — In addition to the specific 
duties above mentioned, it is the duty of the citizen, 
when lawfully required, to aid in the pursuit and arrest 
of criminals, to assist executive oflBcers in the discharge 
of their duties, to serve on juries, and to otherwise render 
such service in the public interest as may be required by 
law. 

1 U. a Const, art. I, 8 8, cla 11-16; R. a of U. a (Bout ed.), p. 20, 
and cases cited. And see Cooley, Princip. Const Law, ppi 88, 89; 2 
Story, Const, gg 1197-1216; Kent, Com., pp. 262-266; 1 BL Com.,Xni; 

1 Cooley, BL pt 406, n. (1); In re Griner, 16 Wis. 428; Houston v. 
Moore, 5 Wheat 1; Martin v. Moot, 12 Wheat 16; Kneedler v. Lane, 
17 Pa. St 238; Luther v. Borden, 7 How. 1. 

SU. a Const, art I, sec. 10, cl& 1 and 8; R. a of U. a (Bout ed.), 
pp. 21, 22, and cases cited; Cooley, Princip. Const Law, pp. 88, 89; 

2 Story, Const, §§ 1197-1216. 1490-1492; 1 Kent, Com., pp. 262-266; 
1 Cooley, BL, p. 406, n. (1). And see post, ch. VH, "Military and 
Martial Law.*' 
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Enfobobmbnt of Bights and Duties. 

§ 84. Power and means of enforcement essential. — 

Having summarized the reciprocal rights and duties of the 
government and its subjects, it is in order to inquire bow 
those duties and rights respectively may be enforced. 
Obviously the value of a right depends upon the ability 
and means of enforcing it. 

As the mutual interests of the government and its sub- 
jects demand the faithful performance of the duties, and 
the full enjoyment of the rights, of each, compulsory in- 
tervention ought to be unnecessary ; but such an ideal state 
of human affairs must await for its realization a higher 
degree of general intelligence, and a more controlling 
sense of moral obligation, than at present exist among 
men. Hence the necessity of protecting rights and en- 
forcing duties by law, organic, statutory and judicial; and 
this may require the authority and action of the several 
departments of government, legislative, executive and 
judicial, each in its own sphere. 

A full discussion of this branch of the subject would far 
transcend the assigned limits of this work, the design of 
the writer being to present only a condensed outline of 
the broad field of juridical law, with its several divisions, 
and to furnish true guides to its exploration. 

Enfoecement op the Govebnment's Duties to its Sub- 
jects. 

§ 35. What these duties involve.— It is the duty of 
government to recognize, guarantee and protect the rights 
of its subjects. And full protection requires the agency 
of civil, criminal and penal law, involving all the powers 
and functions of government in its legislative, executive 
and judicial departments. 
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A discQSsioii of the enforcement of rights necessarily 
involves the consideration of wrongs and their pnnish- 
menty as the violation of a right is the commission of a 
wrong. 

§ S6, Wrongs by the government Itself.— These may 
-consist of torts and crimes committed by the officers of 
government, executive, judicial and ministerial ; or wrongs 
by abuse of governmental prerogatives, unwarranted leg- 
islation and official corruption. Against the former the 
•ordinary machinery of justice affords adequate protection 
and redress. But protection and vindication in the latter 
class of wrongs can be effected only through extraordi- 
nary remedies, exceptional and constitutional, which the 
government is under obligation to provide and adminis- 
ter to the full extent necessary for the protection of the 
citizen. Should the government become so corrupt, op- 
pressive, or inefficient as to lack the will or power to en- 
force the rights and redress the wrongs of its subjects, 
revolution by the latter as a dernier resort would be in 
order, and justifiable.^ 

§ 87, Wrongs by foreign governments.— Tt is also the 
4uty of government to protect its subjects against wrongs 
by foreign governments, whether committed directly by 
-such government itself or by a citizen thereof whoso 
wrong it sanctions and protects. In either case, if the 
government of the injured party should perform its duty, 
the question would become international, and be settled 
by diplomacy, arbitration, or war.* 

» 1 Story, Const, § 538; Cooley, Const Law, pp. 144-159; Add. Torts 
(Dudley & Baylies' ed.), p 88; Cooley, Torts, pp. 876-425; 1 Cooley, 
BL (8d ed.), p. 55; 2 id., p. 21. 

•Woolsey, Int Law, § 116; 1 Kent, Com. (5th ed.X p. 46 e^ «eg. 
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§ 38. Wrongs against subjects by co-snlijects.— These 

wrongs are numerous and varied in their character, aris- 
ing from, and incident to, the social and bnsiness rela* 
tions and affairs of life. They are to a large extent reme* 
diable by civil law through judicial proceedings estab- 
lished for the purpose. But ordinary civil remedies 
proving inadequate to the purpose, in some cases, they 
are supplemented by criminal law, both for the vindicar 
tion of governmental authority, and the protection of in- 
dividual rights. 

It should be noticed in this connection that wrongs, in 
their character and effect, consist of two classes^ jpubli^ 
2ind private; the former being such as directly and injuri- 
ously affect the government; the latter such as are direct 
violations of individual rights. In legal terminology 
public wrongs are crimes^ and punishable by the govern- 
ment under its criminal code; private wrongs are denom- 
inated torts J for which the injured party has redress un- 
der the provisions of the civil code. 

There are some wrongs, however, which are both 
crimes and torts — crimes as against the government, and 
torts as against the injured subject, both government and 
subject being thereby immediately and injuriously af- 
fected. The result is that in such cases the wrong-doer 
is subject to dual retribution for the same act: first, pun- 
ishment by the government for the wrong as a crime,, 
and secondly, an acticm for damages by the injured in- 
dividual for the same wrong, as a tort; and judgment 
against the wrong-doer in either action is no bar to a 
judgment against him in the other.^ 

The civil judicial proceedings to enforce duties and re- 
dress wrongs between co-subjects consist mainly of two* 

U Bishop, New Crim. Law, §§ 230-254, 82-85; BL Com., ppi 1-7;. 
Add. Torts (Dudley & Bajlies' ed.), p. 920. 
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classes; one class in which the property of the defendant 
is appropriated in satisfaction of judgments for default 
in the payment of money obligations, and judgmenta 
awarding damages caused by torts; the other class con- 
sists of judicial decrees and orders commanding the per- 
formance of personal acts which justice and equity de- 
mand, or the abstention from acts or things injurious to 
the complaining party, for which there is no lawful war- 
rant or justification, and for which an ordinary action 
for damages will not afford adequate relief. The two 
classes of judgments are often distinguished in the books 
as money judgments and pecsonal judgments. 

Money judgments are satisfied by levy and sale of de- 
fendant's non-exempt property, if sufficient for the pur- 
pose be found by the officer holding the execution ; and 
in default thereof, by arrest and imprisonment of defend- 
ant, where the body is not exempt by law from irapris- 
onment for debt On failure of thus satisfying the 
execution, and belief that defendant has fraudulently 
concealed or disposed of his property, the creditor may 
have supplementary proceedings for discovery; and if 
property be found applicable to the execution, it will be 
taken and sold, and the proceeds applied on the original 
judgment, and costs, both of the original action and sup- 
plemental proceedings. Different states have different 
judicial methods of effecting a like result, but the under- 
lying principle and animus are the same in all. 

Personal judgments, when disobeyed, are enforced by 
fine and imprisonment, one or both, "as for contempt of 
court." At this point the proceedings have evolved & 
conflict between the authority of the court and the will 
of the recusant defendant; and on the part of the court 
" there is power." 

Equity affords more abundant illustrations than law of 
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the power and methods of courts in the enforcement of 
this class of judgments and decrees.^ 

Actions and proceedings for reaching and appropriat- 
ing property in payment of debts, above sketched, in 
legal terminology, are denominated " proceedings in per- 
eonam.^^ There is another class of judicial proceedings 
directly affecting property, called " proceedings in rem^^ 
** A judgment in rem^'* it is said,* "is founded on a pro- 
ceeding instituted, not against the person, as such, but 
against or upon the thing or subject-matter itself whose 
state or condition is to be determined. It is a proceed- 
ing to determine the state or condition of the thing itself, 
and the judgment is a solemn declaration upon the %tatua 
of the thing, and it ip%o facto renders it what it declares 
it to be." Jurisdiction of the court is acquired by seizure 
or attachment of the property itself in the first instance, 
no personal service upon, or notice to, any person being 
requisite for the purpose. It differs in this respect from 
proceedings m personam^ in which jurisdiction of the 
court is obtained by personal service, or a substituted 
service by publication or otherwise, specially prescribed 
by law as an equivalent, and the judgment rendered is 
inter partes. The judgment in personam is binding only 
upon the parties served as shown by the record, and their 
privies; while a judgment in retn is conclusive and bind- 
ing upon all persons interested, strangers as well as par- 
ties to the record; "binding," it is often said, "upon all 
the world," since " all the world are parties to the suit." 
Although no service of original process, or notice, is nec- 
essary to confer jurisdiction upon the court, when seizure 

1 Black on Judgments, §§ 1-4, 722-798, 1107; 2 Story, Eq. Jur., §§ 861- 
950; Pom. Eq. Jur., §§ 110-112; WUlard's Eq. Jur. (Potter's ed), p. 844 
et aeq.; High on Inj., g 1; Frye. Speo. Pert (2d Am. ed.), p. 482 et «eg. 

2 Wordring v. Taylor, 10 Vt 65, 
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or attachment is made, notice is given to all parties in- 
terested by public proclamation, or otherwise, in pursu- 
ance of statutory provisions or rules of court; and there- 
upon owners and other claimants may intervene and 
contest ^heir claims. 

Proceedings and decrees in rem in courts of admiralty, 
proceedings and judgments in prize cases, and various 
other judicial proceedings of a similar character, belong 
to this class.^ 

§ 39, The writ of habeas corpus.— The foregoing 
general statement of the power and methods of enforc- 
ing and vindicating the rights of the subject is so com- 
prehensive in its scope that analytical specifications are 
unnecessary for the intelligent reader. But the writ of 
habeas corptis isof so much interest historically, and a rem- 
edy so simple and effective for illegal restraint of liberty, 
that it is worthy of special notice in this connection. 
Writs of habeas corpus for various specific purposes were 
known to early English law; but the great Writ of Ha- 
beas Corpus was given to the English people, and to all 
the world where the principles of English liberty and 
law prevail, by the Act of 31 Charles II., ch. 2. Under 
the provisions of this act, any subject who is in any man- 
ner, or for any alleged cause, restrained of liberty, may 
petition the proper magistrate alleging such restraint 
and its illegality, and praying the benefit of habeas cor- 
pus; whereupon such magistrate must^ under a prescribed 
penalty, issue his writ or order, have the prisoner brought 
before him without unnecessary delay, and institute a 

1 Black, Judg., ^ 702-812; Mankln v. Chandler, 2 Brock. 125; Smith, 
Lead. Cas. 585; The Globe, 2 Blatchf. 427; Averill v. Smith, 17 Wall 
95; The Propeller Commerce, 1 Black (XJ. S.), 580; The Mary Ann, 1 
Ware, 104; Bened ct, Ad. Pr., §§ 483, 430, 864, 865, 484. 
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snmmarj inquiry into the caose of imprisonment. If 
the restraint be adjudged illegal the prisoner will be set 
free; otherwise he will be remanded to the custody of 
the officer or party from whose power he was taken. This 
summary proceeding affords speedy relief from illegal 
imprisonment, and the utmost possible safeguard to the 
liberty of subjects which law can provide. 

The remedial privilege of this writ, guaranteed to the 
English people by their constitution, is the birthright of 
American citizens, recognized and enforced in all the 
states of the Union. In some of the states it has been 
adopted or declared in force by their constitutions; in 
others by statute; and where not specifically adopted by 
the written law, it is recognized and enforced by the 
courts as the law of the land. 

The constitution of the United States provides that 
"the privilege of the writ of haheas corpus shall not be 
suspended, unless when in cases of rebellion or invasion 
the public safety may require it." ^ 

Under this provision of the constitution the important 
and somewhat perplexing question arises: In what de- 
partment of the government is the power to suspend the 
privilege of the writ vested? This question arose for 
the first time during the civil war of 1861-1865. Presi- 
dent Lincoln issued orders for the suspension of the writ 
in certain localities; and on May 5, 1867, John Merry- 
man, of Baltimore, was arrested, charged with treason, 
and confined in Fort McHenry, then in command of 
Gen. Cadwalder. He immediately applied to Chief Jus- 

i U. a Ck)n8t, art I, § 9, ol 2; R a of U. a (Bout, ed.), p. 31, and cases 
oited: 2 Kent, Cool (5th ed.). p^ 2<^-8S, IM; Story, Ck>n8t, §§ 1868-42; 
1 Cooley's Bl (8d ed.), p. 128 and note 9; Id., pp. 184. 185 and notes 15 
end 16; 2 id., pp. 186, 187, and .note 18; Gooley, Prinoip. Const Law, 
pp. 128-180, 288-^390; Pom. Munia Law, ppi 96% 87JM82, 898-404. 
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tice Taney for a writ of habeas corpus^ which was granted 
and served upon Gen. Cadwalder, who refused to obey it, 
on the ground that the privilege of the writ had been 
suspended. The chief justice, not recognizing the au- 
thority of the president's action, holding that congress 
alone was authorized to suspend the privilege of the writ, 
issued an attachment against Oen. Cadwalder; but the 
oflBcer holding the mandate was not permitted by the 
military authorities to serve it. Thus ended this em- 
1:)arrassing episode, leaving the important constitutional 
question unsettled. Thereupon ensued a spirited con- 
troversy as to which department of the government is 
the depositary of the authority to suspend the writ of 
ho^eas corpxiSj whether congress or the executive. Dis- 
tinguished jurists and statesmen participated in the dis- 
cussion, some on one side and some on the other; but the 
-question has yet to be definitely settled.^ 

Duties of Subjects to the Government, how Enforoed. 

§ 40. Allegiance* — Any hostile spirit incompatible 
with hearty allegiance to the government, or indiflFerence 
to public duty, is treasonable in its nature, and, when re- 
sulting in disobedience, or overt acts hostile to the au- 
thority or welfare of the government, is subject to prim- 
itive treatment 

Mr. Bishop well says: * " Treason is the heaviest offense 
known to the law; because, with governments as with 
individuals, self-preservation is the first duty, taking 

lEx parte Merry man, Taney's Decisions; McPherson's History of 
the RebeUion, 156; 9 Am. Law Reg. (N. a) 527; MoOall t. McDowell, 
1 Abh. U. a R 712; Ex parte Field, 5 Blatchf. 63; 2 Story, Ck>nst, 
% 1842, and notes; Ex parte Milligan, 4 Wall 2; 1 Bish. New Crim. 
Law, ^'g 48-68, and n. 1, under § 64^ and cases cited. 

3 1 Bish. Crim. Law, § 456. 
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precedence of all others." And further:* "It is not the 
whole duty of a subject to abstain from the overthrow of 
the government. He should avoid what tends to ita 
overthrow ; nor should he weaken it, or bring it inta 
contempt, or obstruct its functions in any of its depart- 
ments. And he should render to it his active aid wher- 
ever occasion demands. Therefore every act or neglect,, 
of what is thus pointed out as duty, is, when suflBcient in 
magnitude, criminal.'* This doctrine is very broad and 
comprehensive, clothing the government with plenary 
power to enforce the allegiance of its subjects. 

Treason, in its spirit and scope, includes offenses known 
to the law as felonies and misdemeanors of the character 
above described, every species of which is punishable 
criminally, whether under the name of treason, or of 
some different name of an inferior grade. For example,, 
sedition, including libel upon the government; riots and 
conspiracies; refusal without lawful excuse to accept 
public oflRce; breach of oflBcial duties; and other misde- 
meanors which tend to weaken the authority of govern- 
ment, and to endanger its stability.^ 

Down to a comparatively recent date two grades of trea- 
son were known to the English law, high and petit treason. 
The acts which constituted, or which were construed 
by the courts to constitute, petit treason were so numer- 
ous, multiform and uncertain, and so often depended for 
construction upon the temper or prejudices of the judges, 
that the liberties and lives of English subjects became 
alarmingly insecure. In obedience to popular demand 
for a change, petit treason was abolished in England by 
act of Parliament, 9 Geo. IV., ch. 31, § 2. 

1 1 Bish. New Crim. Law, ch. XXXII, and §§ 607-^35; 4 BL CJom.,. 
p. 75 et seq, 
< 1 Bish. New Crim. Law, § 456; 2 id., § 457. 
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Petit treason is unknown by that name in the United 
States. The federal constitution contains the following 
provision: ^^ Treason against the United States shall con- 
sist only in levying war against them, or adherence to 
enemies, giving them aid or comfort. No person shall 
be convicted of treason unless on the testimony of two 
witnesses to the same overt act, or on confession in open 
court.** * 

The federal constitution further provides that: "The 
congress shall have power to declare the punishment of 
treason, but no attainder of treason shall work corruption 
of blood, or forfeiture except during the life of the per- 
son attainted." * 

§ 41. Obedience. — ^Little need be said in regard to the 
power of the government and its methods of enforcing 
this duty of its subjects. The principles and methods re- 
specting the enforcement of rights and duties, above 
pointed out, apply to the duty of obedience. The laws 
of a nation defining and prescribing the duties of its sub- 
jects are to them the authoritative voice of the supreme 
power, "commanding what is right and prohibiting what 
is wrong." The enforcement of law is enforcement of the 
duties of the subject, including duties to the government. 
In every well organized government all its departments 
and officers are clothed with authority, and provided with 
the necessary machinery, for enforcing the laws, each 
within its own sphere and prescribed functions; and to 

1 U. a Const, art 8, g 8, ol 1; United States t. The Insurgents, 2 
DalL 885;nnite<i States t. Mitchell, 5 DalL 848; Ex parte Bolknan and 
Bwartwont, 4 Cranch, 75; United States v. Aaron Burr, 4 Cranch, 469. 

« U. a Const, art III, g 8, cL 2l And see 2 Story, Const, gg 1796- 

1801; Cooley, Princip. Const Law, pp. 287, 288; 4 BL Com., pp. 75- 

203; Bigelow v. Forest 9 Wall. 889; Day v. Micou, 18 Wall 156; Ex 

parte Lange,18 Wall 168; Wallack et aL v. Van Riswick, 92 U. a 202. 

6 
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the support and protection of each in the exercise of its 
legitimate authority, and the performance of its duties, 
the whole power of government is pledged. 

§ 42. Support. — Of the enforcement of duties of sub- 
jects to the government there remains to be noticed that 
of support. For convenience of treatment and study this 
duty will be considered under four heads, namely: oflBce- 
b earing, taxation, eminent domain, and military service.^ 

1. Office-lea/ring. — Earely, if ever, at the present day, 
is there need of compulsion by government to fill all its 
oflBoes. Quite generally there is no marked unwillingness 
among ordinary citizens to assume the duties, burdens and 
responsibilities of public oflBce. Such positions seldom 
have to go begging for an incumbent. But, as we have 
seen, refusal to accept public oflBce without lawful excuse 
is a criminal offense, and punishable as such.^ This pur- 
suasive to duty is all the compulsion required by the gov- 
ernment to fill its olBccs, should the possible need of 
external motive power arise. 

It should be noticed that this rule of law does not ap- 
ply to offices which the incumbent is at liberty to resign 
at pleasure. To such cases the reason of the rule is inap- 
plicable, and therefore the rule itself does not apply: 
" cessant ratione legisy cesaat ipsa lexJ^ 

2. Taxation, — As shown,' taxation is of two general 
classes, direct and indirect; the latter variously desig- 
nated by the names of "duties," "imposts," "excises,'* 
and " tariffs," the last named being the best known and 
understood by the people. 

Indirect taxes are voluntarily and often unconsciously 

1 See ante, § Sa 

4 1 Bish. New Crim. Law, gg 246, 458; London t. Headon, 76 N. a 73. 

^Ante, § 33, subd. 3. 



Digitized by 



Google 



§ 42.] GOYESNMSNT AND ITO SUBJECTTS. 67 

paid in the expenditures for food, raiment, and the supply 
of other personal and social wants incident to civilization. 
Hence, as it respects this kind of taxation, no compulsory 
action of government is required to enforce payment. 

Direct taxation encounters more difficulties. It is gen- 
erally disagreeable to the taxpayer, who evades payment 
by various devices and unwearied persistence. To the 
masses its necessity and benefits are not well understood, 
and its methods are mysterious and seemingly arbitrary. 
This attitude of a large portion of the public towards 
direct taxation is, doubtless, due in part to the fact that 
it has been used by arbitrary, unjust governments for the 
benefit of rulers and favored classes, and to the oppres- 
sion of the lower ranks of society. 

But well organized civil governments having authority 
to impose taxes for their support must necessarily have, 
and do have, power to enforce payment. Under a wise 
and just scheme of taxation the amount assessed to each 
taxable subject is, theoretically, graduated to the value 
of his taxable property, sufficient of which for payment 
may be appropriated by the government by direct levy 
and sale; or the payment may otherwise be enforced as 
may the payment of the debts of subjects to their co- 
subjects.* 

8. Eminent domain. — This, as we have seen,* is the 
power to take private property for public use. The mode 
of exercising the power, when not otherwise prescribed 
by the organic law, is within the discretion of the legis- 
lature. And if the purpose be a public one, and just com- 
pensation be paid or tendered to the owner of the prop- 
erty taken, the power of the legislature is unlimited.* 

« 4nf6, 8 33, subd. a 

^United States t. Jones, 109 U. a 518; Beekman v. Saratoga, eta 
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4. Police power. — This, the inherent and important 
power of organized government, is the safeguard of so- 
ciety, which subordinates the rights and privileges of in- 
dividual members to the safety and welfare of the whole. 
Its definition and part Id governmental administration, 
herein already briefly stated,* are well expressed in the 
two familiar maxims, sio utere ttio ut alienum non lasdas^ 
and salxiapopvU suprema lex} Possession of this power 
by government implies the right and duty of its exercise, 
and the power to make and enforce all necessary and ap- 
propriate laws and regulations for that purpose. 

5. Military service. — That a thoroughly equipped and 
well disciplined army and navy is indispensable to the 
safety of a nation is the clear and uniform testimony of 
history. So well was this understood by the organizers 
of the United States government that ample constitutional 
provisions were made for these national safeguards, as 
we have seen.* 

All persons subject to military duty may be required 
and compelled to perform the duty wherever the govern- 
ment may deem their services necessary for the public 
safety. Military law is characterized as the law of mili- 
tary necessity in the presence of war; it is then wholly 
arbitrary, superseding existing civil law. Inter arma eUent 
leges is the expressive maxim. 

B. Ca, 8 Paige, 72; Charles River Bridge t. Warren Bridge, 11 Pet. 
641; West River Bridge Ca v. Dix, 6 How. 581^588; Seoombe ▼. Mil- 
waukee, eta R Ckx, 28 Wall 118; People v. Smith, 21 N. Y. 695; 
Holt V. Council of Somervme, 127 Masa 410, 4ia 
^Ante, § 88, subd. 4 

« Brown, Leg. Mar. (4th ed.), pp. 247-258, star ppt 275-2891 
«Id., ppi 49-54, star pp. 1-8; And. Law Dia, title "Police." 
« Ante, § 88, subd. 5, and authorities thereunder cited. And see post^ 
oh. VU, Military and Martial Law, 
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CHAPTER W. 
THE WRITTEN LAWa 

SaonoN 4a The written law of England. 

44. The written law of the United Statea 

45. The colonies. 

48. Declaration of independence, and revolutionary govern* 
ment. 

47. Articles of confederation. 

48. Failure of the articles of confederation. 
40. The federal constitution. 

60. Difference between the articles of confederation and the 

constitution of the United States. 

61. Kinds and order of precedence of the written laws of 

the United States. 

62. Constitution of the United Statea 
68. Treaties. 

64. Acts of congresa 

55. Constitutions of the several 8tate& 

56w State statutes. 

57. By-laws of municipal corporationa 

68. Departments and functions of the United States gov. 

ernment 
60. English and United States constitutions contrasted. 

§ 43. The written law of England. — The first general 
and broadly comprehensive classification of law claiming 
attention is that of the written or lex scripta^ and the un' 
written or lex non acrvpta; the latter division being quite 
generally denominated the common law. 

In English jurisprudence and legal literature the divis- 
ions under consideration are denominated the ^^ statute 
lawj^^ and the " comm/m law^'^ corresponding to written 
and unwritten. The use of the term "statute law" in 
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England, instead of " written law," is said to be due to 
the fact that the English commonwealth has no written 
constitution.^ 

Says Prof. Cooley : ' " The constitution of England may 
be said to consist of the unwritten rules and usages in 
accordance with which the powers of government are 
habitually exercised. By the theory of the British gov- 
ernment, the exercise of sovereign power exists in the 
parliament, which is so far supreme in action that by a 
strong figure of speech it is sometimes said to be omnipo- 
tent. By this it is to be understood that no other human 
power is placed over or is made superior to it, or that can 
question that what parliament declares to be law is law. 
From this theory of its powers it must follow that parlia- 
ment is superior to the constitution itself and may modify 
it at pleasure, as indeed has often been done." 

Sovereign power in England is practically vested in 
parliament. " It," says Blackstone, " hath sovereign and 
uncontrollable authority in the making, confirming, en- 
larging, restraining, abrogating, repealing, reviving and 
expounding of laws, concerning matters of all possible 
denominations, ecclesiastical or temporal, civil, military, 
maritime or criminal: this being the place where that 
absolute despotic power which must in all governments 
reside somewhere, is intrusted by the constitution of these 
kingdoms. All mischiefs and grievances, operations and 
remedies, that transcend the ordinary course of the laws, 
are within the reach of this extraordinary tribunal. It 
can regulate or new model the succession to the crown, 
as was done in the reign of Henry YIII. and William III. 
It can alter the established religion of the land, as was 
done in a variety of instances, in the reigns of Henry VIII. 

1 Potter*s Dwarris on Statutes and Constitutions, pp. 44^ iBL 
* Cooley 's BL, vol I, p. 49, n. 
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and his three children. It can change and create afresh 
even the constitution of the kingdom and of parliaments 
themselves, as was done by the act of union and the sev- 
eral statutes of triennial and septennial elections. It can, 
in short, do every thing that is not naturally impossible; 
and therefore some have not scrupled to call its power, 
by a figure of speech rather too bold, the omnipotence 
of parliament." ^ 

Hardly too bold a figure of speech when applied to the 
domain and functions of civil government The same 
powers centered in one man would clothe him with om- 
nipotence within his territorial domain and give him the 
title of despot. It would be exceedingly diflBcult, if not 
quite impossible, to state the omnipotence of parliament, 
including its dominance over what is termed the English 
constitution, in clearer, stronger and more comprehensive 
language than does Blackstone in the foregoing quota- 
tion from his commentaries. Yet it is claimed by emi- 
nent jurists and statesmen that there is a constitution in 
the English governmental system that is superior to, and 
which dominates, parliament. This view is thus expressed 
by the late Professor Pomeroy : " To call the British par- 
liament omnipotent is, however, only a figure of speech 
to illustrate its influence and all-embracing authority. 
There is to them a constitution, of which they are not 
the creatures, like the United States congress, but of 
which they are an integral part, as is the king, as are the 
nobles and commons, the church and laity, the judiciary, 
and still more, the general and individual principles which 
underlie and infuse the whole. This constitution, the 
growth and product of ages, the accumulation of the ex- 
perience of centuries, the result of generations of fierce 
conflict between kings and nobles, between both and 

1 1 BL Com., p. 16t 
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commons, between power and liberty, is as really bind- 
ing upon the imperial legislature as are the written reg- 
ulations of our convention of 1787 upon the federal 
congress." ^ 

This is an attractive picture of the British constitution, 
and may be true to reality, in theory. A constitution, 
the evolution of progressive centuries; a constitution 
into whose texture is woven the life of an illustrious na- 
tion — should command high admiration and profound 
veneration. But has England, practically, such a consti- 
tution ? Has she a supreme law which is above and over 
all, a dominant power in the state, to which obedience 
can be enforced ? English statesmen and jurists claim 
that there is in the British realm such a thing, or body 
of law and principles, which is supreme, and which con- 
stitutes the governing power. Yet, as we have seen, one 
of the departments of government, theoretically subor- 
dinate to the unwritten constitution, namely, the par- 
liament, has repeatedly disregarded or overridden the 
authority of that constitution, even to the extent of radi- 
cally changing its theoretical structure and prominent 
provisions; and no organized power existed to restrain, 
redress or punish its gross infraction of the supreme law 
of the realm. What is a constitution worth that may 
be violated at pleasure with impunity by any branch ot 
the government ? 

It is true that the sovereign is a constituent part of 
the British parliament, the description of which body is 
"The King, Lords, and Commons." And, in theory, the 
crown has a veto power, but it would seem that it now 
exists only in theory. Of the veto. Professor Pomeroy 
says: "In practice, the United States president seldom 
resorts to the veto, the British crown never." * This state- 

1 Pom. Munia Law (2d ecL), § 7t ^Pom. Munia Law (2d ed.), p. 89L 
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ment is not, however, strictly correct; in the whole his- 
tory of legislation by parliament the veto power has been 
exercised three times, and three times only, by the crown; 
the last time by Queen Anne in 1707.^ It is nevertheless 
true that the veto power by the crown, at present, exists 
only in name. The three constituents of parliament — 
king, lords, and commons — institute, theoretically, a sys- 
tem of "checks and balances," which English jurists and 
statesmen regard as the perfection of governmental or- 
ganism.' Blackstone says of it: "Like three distinct 
powers in mechanics, they jointly impel the machine of 
government in a direction different from what either, 
acting by itself, would have done; but, at the same time, 
in a direction partaking of each, and formed out of all; a 
direction which constitutes the true line of the liberty 
and happiness of the community." • 

This ideal of equilibrium is rudely disturbed by Pro- 
fessor Cooley, who says of it: "That little is left of this 
theoretical equilibrium of powers is made apparent when- 
ever a decided difference in opinion is found to exist be- 
tween the crown or the lords, or both, on one side, and 
the commons on the other, on any subject of great pub- 
lic interest; such, for example, as that of the reform bill 
of 1832, or the Irish church disestablishment bill of 1869, 
or the Irish land bill, 1881. Invariably, if the commons 
insist, the crown and the lords must yield. It is now an 
inflexible principle that the ministry must have the confi- 
dence of the controlling majority in the commons; and 
when this confidence is lost, it must make way for others, 
unless the crown shall permit a dissolution of the parlia- 
ment in order to gather the opinion of the people in a 

iCJooley's BL, vol I, p. 184> n. 
* 1 BL Com., p. 154 et seq, 
*1BL CJom., p. 155, 
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new election. The veto power is now practically obso- 
lete."^ 

In theory it is the king's prerogative to convoke and 
dissolve parliament. Yet this prerogative of the king has 
been ignored, at times, in the history of parliament, that 
body having assembled and exercised its ordinary func- 
tions without call or sanction by the crown ; as the par- 
liament which restored King Charles the second ; the rev- 
olution, A. D. 1868, when the lords and commons, by 
their own authority, and upon the summons of the Princo 
of Orange, assembled and disposed of the crown and 
kingdom.* In explanation of these violations of the con- 
stitution it is said that they were exceptional and the re- 
sult of necessity; but nevertheless they tend to show that 
an unwritten constitution is unreliable as a fundamental 
law of government; one thing to-day, and something else, 
or nothing, to-morrow, according to circumstances; that 
whatever may be its ideal, structure and qualities, it is- 
not supreme and controlling in national exigencies, and 
furnishes no sure protection to the rights of the minority 
against an unscrupulous and determined majority. 

Touching the vast and indefinite power of parliament,. 
Blackstone says: " The privileges of parliament are very 
large and indefinite. And, therefore, when in 31 Henry 
y I. the house of lords propounded a question to the judges- 
concerning them, the chief justice. Sir John Fortescue, in 
the name of his brethren, declared that they ought not to 
make answer to that question; for it hath not been used 
aforetime that the justices should in any way determine 
the privileges of the high court of parliament. For it is- 
so high and mighty in its nature that it may make law; 

1 Cooley*8 BL, vol I (8d ed.\ p. 165, n. 

3 See Cooley's Bl (8d edX p» 159; P. & M. Mania Law (dd ed.)^ 
§§71.72. 
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and that which is law, it may make no law; and the de- 
termination and knowledge of that principle belongs to 
the lords of parliament and not to the justices." ^ 

On even a cursory view of the English unwritten con- 
stitution it is quite apparent that no power exists in the 
government to control parliament, or to redress violations 
of the fundamental law; that revolution is the only ef- 
fectual remedy for infractions of the constitution ; and 
the only security for the rights and liberties of British 
subjects. 

Brief comment has been made upon the English un- 
written constitution for the purpose of contrasting it with 
a written organic law, such as the constitution of the 
United States, a brief outline of which is hereinafter pre- 
sented. 

It should, however, be noticed in passing that not only 
are all acts of parliament embraced in "the written 
law " of England, but also by-laws of municipal and some 
other corporations, which artificial bodies have authority 
to make by-laws or private statutes for their own govern- 
ment, "not contrary to the law of the land."* And 
royal proclamations, within the prerogative of the crown, 
may properly be assigned to the same class of laws.' 

§ 44. The written law of the United States.— A 

brief view of our governmental structure and system is 
requisite to a clear and full understanding of the several 
classes of written laws, under the government of the 
United States. 

" E pluribus unum^^ the motto of the United States, 
aptly expresses its true character. It is composed of the 

1 Seld. Baronage, part 1, ch. 4; 1 Bl Ck>m., jx 164 

aiBiCom.,ppi475,47a 

•lBLCk)iii.,p.47a 
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federal op general government and a growing family of 
state governments, each independent and sovereign in 
its prescribed sphere, and all parts of one system, of 
which the federal constitution is the organic and dom- 
inant center. This peculiarity of our governmental system 
was the logical outgrowth of our antecedent national 
history — the culmination of an evolutionary process. 

§ 45. The colonies. — In a cursory view of the pro- 
gressive steps which led to the formation of our present 
government, we begin with the colonies. Succeeding to, 
or in usurpation of, the title and occupancy of the ab- 
origines, subjects of Great Britain, in separate colonies, 
and under various patents from the crown, had taken 
possession of the country. Each colony claimed title to 
the soil, and governmental authority, within its own pre- 
scribed limits, subject only to the suzerainty of Great 
Britain. The colonies had no direct political connection 
with each other, and had separate, and, in some respects, 
conflicting interests as between themselves; yet they 
were united by the ties of a common interest as against 
the injustice and oppression of the mother country, the 
government of Great Britain. The latter interests ulti- 
mately unified the colonists in a firm resolve to throw oflf 
the British yoke, and secure national independence. 

§ 46. Declaration of independence^ and revolution- 
ary goyernment. — The colonists, with long suffering, 
and earnest efforts, had striven to obtain from the crown 
that measure of favorable consideration and just treat- 
ment to which, as faithful subjects, they were entitled, 
and without which their condition was intolerable; but 
all their efforts proved unavailing. Finally, when for- 
bearance ceased to be a virtue, and further temporizing 
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might be attributed to cowardice by the onlooking world, 
they formulated, uttered and published that immortal 
proclamation, the Declaration of Independence. 

For about two years following, the colonies had no 
other common bond of union than the necessities of their 
condition, and the continental congress, in which each 
colony or state was represented. But the government 
thus improvised was revolutionary in character, and in- 
effective for its purposes. The congress might pass reso- 
lutions and enact laws, but lacked power to enforce them. 
Their force and sanction depended wholly upon the com- 
mon consent and acquiescence of the several independent 
states.^ 

§ 47. Articles of confederation* — The revolutionary 
government proving inadequate to the exigency of the 
colonists, an advance step was taken in the articles of 
confederation.' By these articles the states delegated to 
the United States in congress assembled certain powers 
" for their common defense, the security of their liberties, 
and their mutual and general welfare, binding themselves 
to assist each other against all force offered to, or attacks 
made upon, them, or either of them, on account of re- 
ligion, sovereignty, trade, or any other pretense what- 
ever;"' and that, for the more convenient management 
of the general interests of the United States, delegates 
from the several states should meet in a congress in which 
each should have an equal vote. 

The articles further prescribed the granted powers and 

1 Curtis' Hist U. S., vol X, oh. 11; Story, Ck>n8t» § 177 et seq., and 
%19Set8eq. ; Ckx>\ey, Ck>iist Law, p. la 

SBoutweU*8 ed. R. a of U. a 1878, n. pi 7; Curtis* Hist U. a, oh. 5; 
Story, Const, ch& U and HI; Cooley, Const Law, pi 11. 

* B. a U. a (Bout ed.), p^ 7, and citations; Story, Const, § 21S etseq. 
and %229et8eq. 
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limitations of power of the United States, and also the 
reserved powers and limitations of power of the several 
states; thus essaying the difScnlt achievement of framing 
a complex governmental system by a voluntary union of 
independent states, constituting a federal government 
with specific and limited powers, embracing and domi- 
nating all the constituent states, each of which to remain 
sovereign and independent within its prjBscribed sphere, 
with a constitution and government of its own.^ 

§ 48. Failure of the articles of confederation.— How- 
ever promising this scheme may have appeared to the 
statesmen of that critical transition period of American 
independence, in the light of subsequent history it is not 
at all surprising that the articles of confederation signally 
failed to accomplish the purpose for which they were 
framed and adopted.* 

The plan and scope of this work will not admit of a 
detailed discussion of the defects in the confederate gov- 
ernmental structure; these defects are elaborately treated 
by able writers on American history, to whose works the 
reader is referred." Summarized, the fatal defects inher- 
ent in the confederate organism, and developed in its 
workings, consisted of two classes: first, its inability to 
enforce the resolutions and decrees of its congress; and, 
secondly, the separate interests of the constituent states, 
having full play, neutralized the action of the federal 
government in the exercise of its nominal power and pre- 
scribed functions. Touching these defects a leading 
writer of that day used the following strong language :• 
*' By this political compact the United States in congress 

1 Citations last WL^Om 

2 Story, Const, oh. 4; Pitkin, Hist of U. a, ch. 17; Curtis, Hist of 
the Const, book 2; Yon Hoist, Const, cb. 1; and other& 

>1 American Museum, 1786, p. 270; Story, Const, § 24& 
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have exclusive power for the following purposes without 
being able to execute one of them. They may make and 
conclude treaties, but can only recommend the observ- 
ance of them. They may appoint ambassadors, but can- 
not defray even the expenses of their tables. They may 
borrow money in their own name on the faith of the 
Union, but cannot pay a dollar. They may coin money, 
but they cannot purchase an ounce of bullion. They may 
make war and determine what number of troops are 
necessary, but cannot raise a single soldier. In shorty they 
may dedare everything^ hut do nothing.'*^ Of this char- 
acterization Judge Story says: " Strong as this language 
may seem, it has no coloring beyond what the naked truth 
would justify." * And Washington said : " In a word, the 
<;onfederation appears to me to be little more than a 
shadow without the substance; and congress a nugatory 
body, their ordinances being little attended to.** * 

§ 49. The federal eonRtitution.— The next and crown- 
ing step in the evolutionary process taken by the colo- 
nists was the construction and adoption of the federal 
constitution under which the country now lives and 
prospers. 

In February, 1787, the congress recommended a con- 
vention of delegates from the several states " for the pur- 
pose of revising the articles of confederation, and report- 
ing to congress and the several legislatures such altera- 
tions and provisions therein as shall, when agreed to in 
congress and confirmed by the states, under the federal 
constitution, be adequate to the exigencies of government 
and the preservation of the Union." • In pursuance of 

iStory, Ck)n8t, §247. 
^5 MarshaU's Life of Washington, 64 

>2 Pitkin^s Hist 220, 221; 5 Marsh. Life of Wash. 124, 125; Journal 
of Congress, 12, 18, 14. 
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this recommendation of congress, the convention assem- 
bled And entered upon the work assigned it; bat, on 
mature deliberation, found it wholly impracticable to 
effect the purpose in view with the articles of confedera- 
tion as a bads. 

To meet the exigency, the convention framed and rec- 
ommended a new constitution essentially diflferent from 
the articles of confederation, which new constitution, on 
ratification by conventions of nine states, should become 
established between the states so ratifying the same. 

On the first Wednesday in March, 1789, all the states 
except North Carolina and Khode Island having ratified 
the proposed constitution, it went into operation, and, 
with some amendments, has since remained the constitu- 
tion of the United States.* The excepted states subse- 
quently assented to this radical change in the organic 
law and became members of the Union, the former in 
November, 1789, and the latter in May, 1790. Vermont, 
having ratified the new constitution, was admitted into 
the Union by act of congress approved February 19, 1791. 

§ 50. Difference between the articles of confedera- 
tion and the constitation of the United States. — While 
the constitution of the United States contains some of 
the features of the articles of confederation, there is a 
radical difference between the two governments which 
should not be overlooked. The latter was a confedera- 
tion of independent states, united by compact for certain 
specific purposes, each sovereign in itself except in the 
particulars in which its sovereignty yielded, theoretic- 
ally, to the general government for the common good. 
The atdtes were the conatitvsnis of the confederate govern- 

1 Owens V. Speed, 5 Wheat 430; 2 R & of U. a (Bout ecL), pt 17, 
note; Storj, Ck>n8t, book ni, oh. 1; Cooley, Const Law, pw 16. 



Digitized by 



Google 



§ 50.] WRITTEN LAWS. 81 

ment; whereas, the people of the United States^ and not 
the states J in their independent corporate capacity ^ are the 
constituents of the general government. 

The distinction between the two governments is clearly 
indicated by their respective preambles. That of the 
articles of confederation runs thus: "Articles of con- 
federation and perpetual union between the states of 
New Hampshire, Massachusetts-bay, Ehode Island and 
Providence Plantations, Connecticut, New York, New 
Jersey, Pennsylvania, Delaware, Maryland, Virginia^ 
North Carolina, South Carolina and Georgia." ^ 

The preamble of the constitution of the United States 
is as follows: "We, the People of the United States, in 
order to form a more perfect Union, establish Justice, in- 
sure domestic Tranquillity, provide for the common de- 
fense, promote the general Welfare, and secure the Bless- 
ings of Liberty to ourselves and our Posterity, do ordain 
and establish this Constitution for the United States of 
America." * 

The doctrine that the government organized by this 
constitution was a mere compact of independent states, 
a jwo^MJopartnership, from which any member might 
withdraw at pleasure, which gained currency in some 
parts of the country, bore costly and bitter fruit. It led 
to an attempted division of the Union by the secession 
of states, and the formation of a separate government, 
popularly known as the " Southern Confederacy." But, 
fortunately for the entire republic, this revolutionary 

IR. a of the U. a (Bout ed.), p. 7. 

2 So capitalized in the original R & U. a (Bout ed.), p. 17; and 
Bee McCulloch v. State of Maryland, 4 Wheat 816; Barrow v. The 
Mayor, eta of Baltimore, 7 Pet 243; Owings ▼. Speed, 5 Wheat 420; 
Dodge ▼. Woolaey, 18 How. 847; Warren Manufacturing Ca v. Etna 
In& Ca, 2 Pa. 501; Ck>hens ▼. Virginia, 6 Wheat 413, 414; Texas v. 
White, 6 Wall 70a 
6 
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scheme was thwarted. Love of the Union, and the stem 
arbitrament of war, averted the threatened catastrophe, 
and effectually crushed out the fatal political heresy. 
The supreme court of the United States has judicially 
declared that, " The government of the Union is a gov- 
ernment of the people; it emanates from them; its pow- 
ers are granted by them; and are to be exercised di- 
rectly on them, and for their benefit" ^ 

" The constitution is supreme over all the departments 
of the government, and anything that may be done, un- 
authorized by it, is unlawful. It is supreme over the 
people of the United States, aggregately and in their 
separate sovereignties, because they have excluded them- 
selves from any direct or immediate agency in making 
amendments to it." * " The union of the states is indis- 
soluble by the act of any portion of them; notwithstand- 
ing the ordinance of secession passed by the state of 
Texas, her obligations as a member of the Union re- 
mained perfect and unimpaired." • 

Other judicial authority, and the opinions of distin- 
guished statesmen, might be cited to the same effect, but 
more will be superfluous^ 

§51. Kinds and order of precedence of the written 
laws of the United States. — A clear, accurate, succinct 
and logical analysis of the " different sorts of the writ- 
ten laws of the United States, and their order of pre- 
cedence," has been furnished by Mr. Bishop in his valu- 
able work on the subject.* In other works, notably that 
of Judge Story, more elaborate analyses may be found; 

iMoCuUoch V, Maryland, 4 Wheat 316b 

« Dodge V. Woolsey, 18 How. 831. 

» Texas v. White, 7 WalL 70a 

4 Bishop on the Written Laws, § 11 et 8eq. 
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but none better suited to the present work than that of 
Mr. Bishop, to whom the writer freely acknowledges 
himself largely indebted for the following discussion of 
the subject. 

After stating the rule that the unwritten law gives 
place to the written^ Mr. Bishop gives the order of the 
written as follows: I. "The Constitution of the United 
States; 11. Treaties; III. Acts of Congress; lY. The 
Constitutions of the Several States; Y. State Statutes; 
YL By-laws of Municipal Corporations." 

§ 62. Constitntion of the United States.— This in- 
strument is a law J the organic law of the United States; 
not only the first of our written laws in the order of prece- 
dence as above named, but first in authority and im- 
portance, being by its own provision, and by repeated 
adjudications of the federal courts, mpreme within its own 
sphere. " All laws, in whatever form, or from whatever 
source proceeding, contrary to it are void." ^ 

§ 63. Treaties.— The constitution of the United States 
provides in terms, that " all treaties made, or which shall 
be made, under the authority of the United States shall 
be the supreme law of the land; and the judges in every 
state shall be bound thereby, anything in the constitution 
or laws of any state to the contrary notwithstanding."* 
This provision is in harmony with the law of nations, by 

1 Const of n. a, art. 6; Bishop, Written Laws, § 12; Pacifio Rail- 
road V. Maguire, 20 Wall 8«; Dodge v. V\7oolsey, 18 How. (U. S), 831, 
847; Van Home v. Dorrance, 2 Dall 804, 808; Calder v. Bull, 8 DalL 
886^ 899; Dartmouth College v. Woodward, 4 Wheat 518, 625; Liv- 
ingstone V. Moore, 7 Pet 469; Craig v. Missouri, 4 Pet 410; Green 
V. Biddle, 8 Wheat 1. 

« Const U. a, art 6; R a of U. a (Bout ed.), pt 27, and authorities 
there cited; Bishop, Written Laws, %\Zet idj. 
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which a treaty is a mutual pledge of faith between sover- 
eign powers.^ 

The constitution provides for the enforcement of thia 
provision by extending the judicial power of the United 
States to " treaties made, or which shall be made," under 
its authority.* The constitutional provision inhibiting 
the states from entering into treaties further secures their 
supremacy.' From this inhibition it follows that a valid 
treaty is superior to state constitutions and statutes; and 
so the courts have adjudged.* 

There is a difference between a treaty and a statute in 
respect to exposition and enforcement which should not 
be overlooked in passing. It is the province and duty of 
the courts to expound and enforce statutes; but in the 
case of treaties the power of the courts in this respect 
is limited and subordinate. Ordinarily foreign nations 
alleging violations of treaties with the United States ap- 
peal directly to the executive department of the govern- 
ment for redress, which has jurisdiction in the premisea 
to the exclusion of the judiciary. So also the war power, 
in its plenary authority, may disregard the provisions of a 
treaty, thus subordinating to its action the power of the 
courts, which, in such case, must follow and cannot lead. 
But in the absence of action by the treaty -making or the 
war power, the exposition and enforcement of treaties ia 
the province of the courts.* 

1 Bishop, Written Laws, § 13; Story, Const, § 1838; Vattel, Law of 
Nations, b. 2, oh. 13; The Federalist, Na 64 

^Const U. a, art 8, g 3; R. a of U. 8. (Bout ecLX pi 24, and cases, 
there cited; Bishop, Written Laws, § 18L 

*Ck>nst U. a, art 1, § 10; B. a of U. a (Bout ed.), pp. 21, 22, and 
oases there cited. 

* Ware v. Hilton, 8 Wall. 199; Baker v. Portland, 5 Saw. 660; Gor- 
don V. Kerr, 1 Wash. Q a 822; Fellows ▼. Blacksmith, 19 How. (U. S.) 
866; Orr v. Hodgson, 4 Wheat 45a 

* Bishop's Written Laws, § 18a, § li, with notes and cases ther^ 
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§ 54. Acts of congress. — The constitation of the 
United States contains the following provision: "This 
constitution, and the laws of the United States which 
shall be made in pnrsuance thereof, and all the treaties 
made, or which shall be made, in pursuance thereof, under 
the authority of the United States, shall be the supreme 
law of the land; and judges in every state shall be bound 
thereby, anything in the constitution or laws of any 
states to the contrary notwithstanding."^ By this pro- 
vision, it will be seen that acts of congress and treaties 
are classed with the constitution in supreme authority, 
to which all state laws, written or unwritten, are subor- 
dinated. 

§ 65. Constitutions of the several states.— Subject 
to the supreme authority of the constitution of the United 
States, treaties and acts of congress made and passed in 
pursuance thereof, the constitution of each state is the 
supreme law within its territorial limits, to whose au- 
thority all conflicting statutes and laws must yield.^ 

§ 66. State statutes. — Next in rank and order of au- 
thority are state statutes. Subject to the supreme laws 
above mentioned, an act of the state legislature is the 
supreme law of the state, superior to the unwritten law.' 

oited touching treaties requiring legislation; Cooiey, Ck)nst Law, 
p,Zlet aeq, 

1 Const U. a, art 6. cited also under § 28; R a of XJ. a (Bout ed.X 
p. 97, and cases there cited. 

* Loftus ▼. Watson, 82 Ark. 414; Sovereign v. State. 7 Nelx 409; 
In te Groode, 8 Ma App. 227; Indiana v. Agricultural Society, 4 Norris 
(Pa.), 857; Frye v. Partridge, 82 III 267; Haley v. Philadelphia, 18 
Smith (Pft.), 45: Potter's Dwarris on Stat and Ck>nsts., p. 848. 

'Bishop. Written Laws, § 17; Potter's Dwarris, pi 856 e^ seq,; Field 
▼. Des Moinesi 89 Iowa, 575. 
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§ 57. By-laws of mnnlclpal corporations. — Aoorpo- 
ratiott is briefly defined by Chief Justice Marshall in these 
words: **An artificial being, invisible, intangible, and 
existing only in contemplation of law." * Blackstone at- 
tributes to corporations power " to make by-laws or pri- 
vate statutes for the better government of the corporation ; 
which are binding upon themselves, unless contrary to 
the laws of the land, and then they are void. This is also 
included by law in the very act of incorporation ; for, as 
natural reason is given to the natural body for the gov- 
erning it, so by-laws or statutes are a sort of political 
reason to govern the body politic." * 

"Municipal corporations," says Judge Dillon, "are 
bodies corporate " . . • " established by law, to share 
in the civil government of the country, but chiefly to regu- 
late and administer the local or internal affairs of the city, 
town, or district which is incorporated." • By-laws of cor- 
porations, being as defined, " rules and ordinances by a cor- 
poration for its own government; " "a regulation which 
itself has established for the government of its own inter- 
nal affairs," it follows that a municipal by-law is a by- 
law or statute of a municipal corporation.* 

These by-laws may be controlled by statutes, national 
or state, and by the unwritten laws, yielding when in 
conflict with either.* 

1 Dartmouth Ck>llege ▼. Woodward, 4 Wheat 63a And see United 
States Bank y. Devereaux, 5 Cranch, 88; Bank of Augusta ▼• Earle^ 
18 Pet 587. 

aiBl Ck)m. 47a 

• 1 DHL Munic. Ck)rp. (2d ed.X jx 92, § 9&. 

* Bishop, Written Laws, g 18: Bouv. LawDia, title "By-Laws;" 
Hopkins v. Swansea, 4 M. & M. 621, 641; State v. Williams, 11 a a 
288. 

ft Bishop, Written Laws, § 18; Field ▼. Des Moines, 89 Iowa, 575: 
State ▼. Curtis, 9 Nev. 325; Thomas ▼. Bichmond, 12 Waa 849; 



Digitized by 



Google 



§ 58.] WBITTEN LAWS. 87 

It is not within the scope of this work to analyze stat- 
utes and discuss the rules and principles governing their 
enactment, validity, interpretation, etc. This service has 
been well performed by able writers in works devoted 
exclusively to the subject. Without disparagement to 
the labors of other learned authors who have discussed 
the subject, may be mentioned " Bishop on the Written 
Laws,'' a work singularly clear, concise and logical, yet 
sufficiently comprehensive, containing muUvm m parvo. 

% 58. Departments and fanctlons of the United States 
government* — We have seen* that the government of 
the United States was ordained and established by the 
people; that it is complex in its structure, embracing the 
federal or general government and the state govern- 
ments, yet constituting a united, harmonious system, with 
powers and limitations of power, and privileges, clearly 
defined in the written organic law. The people, in the 
exercise of their original, inherent and sovereign power, 
successfully accomplished the delicate and difficult task 
of constructing such a government by granting certain 
enumerated powers and privileges to the federal govern- 
ment in supremacy, and reserving for themselves and the 
several states all governmental powers and privileges not 
thus granted.' 

Lisbon v. Clark, 18 N. H. 234; Canton v. Nist» 9 Ohio St 489; Thomp- 
son ▼. Mt Vernon, 11 Ohio St 688; State v. Crummey, 17 Minn. 72; 
State y. Lindsay, 84 Ark. 872. 

Mnfe,^48,44 

«Cooley, Const Law, pp. 29. 82. 85; Bishop, Written Laws, § 88; 
1 Story, Const (4th ed.), p. 196; Pom. Munia Law, § 72; Webster's 
Speeches (1880), p^ 481; U. a Const (Amendments), art& IX and X; 
McCulloch ▼. Maryland, 4 Wheat. 816; Cohen v. Virginia, 6 Wheat 
264, 418, 414; Calder v. Bull, 8 Dall. 886; Golden v. Prince, 8 Wash. 
C. C. 818; Slaughter-House Cases, 16 Waa 86; United States v. 
Cruikshanks» 92 U. a 542. 
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The federal government consists of three departments — 
the legislative, executive, and judicial. 

The legislative department is composed of the senate 
and house of representatives, constituting congress.^ These 
bodies, in conjunction with the president in his limited 
function of approving or disapproving the enactments of 
congress, constitute the law-making power of the federal * 
government.* The veto power vested in the president is 
in its nature legislative rather than executive, and hence 
a branch of the legislative department. Acts of con- 
gress within the powers conferred by the constitution, and 
passed in due form of law, are superior in authority to 
state constitutions and laws, written or unwritten. But 
a statute in excess of constitutional power, or in conflict 
with the organic law, is absolutely void.' 

The executive department is thus created by the con- 
stitution: "The executive power shall be vested in a 
president of the United States.'' * His powers and duties 
are prescribed in the same article. While within the 
bounds of his prescribed constitutional duties and pre- 
rogatives he is independent, and not amenable to judicial 
process; but if he exceed his constitutional authority, or 
usurp the functions of other departments of the govern- 
ment, his acts in such excess or usurpation, being ultra 
viresj are void. Having no authority in the premises he 
can confer none, and his acts and warrants will protect 
no one, not even his ofQcers, and agents who act in strict 

1 Const. U. S., art I, seo. 1; Cooley, Ck>nst Law, jx 54 e^ «eg.; 1 Story, 
Const, oh. 8; Bishop, Written Laws, g§ 38, 80. 

2 U. a Const, art I, § 7; Cooley, Const Law, pp. 60, 105, 159; 1 
Story, Const, {5§ 881-891; 1 Kent, Com., p. 239 e* «eg. 

s 1 Kent Com., p. 448 e^ seq,; Bishop, Written Laws, § 83; 2 Story, 
Const, ch. 88; Cohen v. Virginia, 6 Wheat 886-890; Marbury ▼. 
Madison, 1 Cranch, 187; State v. Fleming, 7 Humph. 152l 

* U. a Const, art 2, sea 1; R. a of U, a (Bout ed.), pi 2a 



Digitized by 



Google 



§ 68.] WBrrTBN laws. 89 

obedience to his commands. The executive, on the other 
hand, has no authority "to pass upon the validity of 
either legislative or judicial action," except as above 
stated ; and " he is equally concluded by the judgment 
of a competent court." ^ 

The judicial department is constituted, and its powers 
and functions defined, by the constitution.* Among 
other powers of the judiciary, not the least important is 
that of adjudging void acts of congress which transcend 
its power conferred by, or which are repugnant to, the 
constitution of the United States.' The power of the 
federal judiciary in this regard extends, also, to state 
constitutions and laws which conflict with the federal 
constitution, or its laws or treaties.* 

There is one important diflference between the consti- 
tution of the United States and its powers, and the state 
constitutions, which is thus expressed by Mr. Bishop:* 
"The constitution of the United States consists chiefly 
in a grant of enumerated powers; hence, in interpreting 
it, the courts presume the existence of no power not ex- 
pressly or impliedly conferred. On the other hand, a 
state constitution proceeds on the idea that all legislative 
functions are in the legislature; therefore in its inter- 

iCooley's CoDst Law, d. 157; Mulligan t. Hovey, 8 Biss. 13; Ken- 
daU V. United States, 12 Pet. 524; Little v. Burreme, 8 Cranch, 17a 

« U. a Const., art 8; R a of U. a (Bout ed.\ pp. 24-26, and cases 
there cited. 

» Cooley, Const Law, p. 144 et seq,; 2 Story, Const, g 1576 and 
notes; Bishop, Written Laws, § 85 ef seq,; Ex parte Bianchard, 9 Nev. 
101; Barnett v. Woods, 5 Jones Eq. 428, 434 

*Cooley, Const Law, pt 81 et seq,; Ware v. Hylton, 3 DalL 199; 
Dodge V. Woolsey, 18 How. 831; Jefferson Branch Bank v. Skelly, 1 
Black, 486; Cummings v. Missouri, 4 Wall 277; Railroad Ca v. Mo- 
Clure, 10 Wall 511; White v. Hart, 18 Wall 646; Gunn v.BaiTy, 15 
Wall 610; Pacific R. Ca v. Maguire, 20 Waa86w 

* Bishop, Written Laws, § 92, 
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pretation, the powers not taken away by the United 
States constitution are presumed, except as expressly or 
by implication denied.'* 

As the federal constitution is supreme in its sphere^ 
embracing all powers granted by the people to the United 
States, so is a state constitution supreme within its terri- 
torial limits in all governmental powers and matters not 
granted to the United States by the people, or taken from 
its jurisdiction by the inhibitions of the United States 
constitution.^ 

§ 59. English and United States constitntions con- 
trasted. — The unwritten English constitution, and the 
written United States constitution, while theoretically 
alike in their main features, are practically quite differ- 
ent. In the English governmental scheme, like that of 
the United States, there are three departments — legisla- 
tive, executive, and judicial. These create the system of 
" checks and balances " so highly lauded by Blackstone 
and other English jurists and statesmen; but which, as- 
we have seen,* exist only in theory. 

Parliament is practically omnipotent, there being no- 
power in other departments to control it or to pronounce 
authoritatively its acts unconstitutional, and none to re-^ 
strain or redress legislative wrongs.' Contrasting the 
United States government with the English, we have 
seen* that in the former, under a written constitution, the 
three departments constitute in fact and operative effi- 

1 Bishop, Written Laws, § 16; Frye v. Partridge, 82 IlL 267; Loftin 
V. Watson, 82 Ark. 414; In re Goode, 8 Ma Ap. 226; Indiana v. Agri- 
cultOral Society, 4 Norris (Pa.), 867; Pieroe v. Pierce, 46 Ind. 86;^ 
Haley v. Philadelphia, 18 Smith (Pa,), 46; Sovereign v. State, 7 Neb^ 
409. 

^Ante,§Z7. 

» Ck)oley's BL (3d ed.), p. 49, n. 

^ Ante, % 62. 
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ciency a system of real ^^ checks and balances," and thua 
realize the benefits of such an ideal government. Ko de- 
partment has the power of permanently usurping the 
prerogatives of another department, each being kept 
within its prescribed limits by constitutional provisions. 
The action of the legislative department, as we have seen,* 
when in conflict with the constitution, may be annulled 
by the judicial. The power of the executive for evil is 
limited in a large measure by the legislative control over 
his jurisdiction, as " much of executive authority comes, 
not from the constitution, but from statutes, and what is 
thus given may at any time be taken away."* A further 
guard against serious offenses, criminal or political, abuse 
or betrayal of trust by the president, is found in his lia- 
bility to impeachment and removal from office.* The 
power of the judiciary is also measurably limited by legis- 
lative control of its jurisdiction.* 

In marked contrast to the organic law of the United 
States, thus briefly noticed, is the £nglish doctrine that 
"the king can do no wrong; " and that he "is not only 
incapable of doing wrong, but even of thinking wrong." 
Any infractions of the constitution, or other wrong, com- 
mitted by the king, are chargeable to his advisers, who 
are liable to impeachment, while his royal majesty goes 
free,' protected by — 

"The right divine of kings to govern wrong." 

* Cooley, Const Law, p. 158L 

< U. S. Const., art I, sec. 2, cL 6; sea 3, cL 6; art II, sea 2, ol 6; 
R a U. a (3d ed., Bout), pp 17, 18, 23. and cases there cited; Cooley, 
Const Law, ppw 158, 159, and authorities there cited; 1 Story, Const, 
§§ 777, 786-813; 1 Kent Com., p. 28a 

^ Cooley, Const Law, p. 158, and authorities there cited. 

» 1 Cooley's BL (3d ed.), p. 245, and n. 
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CHAPTER V, 

THE UNWRITTEN OR COMMON LAW. 

SBCfnoN 60. Its nature, genius and soope^ 

61. Use or custom not ripened into law. 

62. Common law of the United State& 

68. Composite character of our common law; 
64k The federal government and common law* 

§ 60. Its nature^ genius and scope.— The nn written 
or common law, in distinction from the written or statute 
law, is the embodiment of principles and rules inspired by 
natural reason, an innate sense of justice, and the dictates 
of conscience; and voluntarily adopted among men for 
their government in social relations. When these prin- 
ciples and rules become fully established in a community 
as customs, they are recognized and enforced by judicial 
tribunals as law, and thereupon become elements in state 
and national jurisprudence. 

The origin, character and scope of the common law 
have been learnedly discussed by distinguished jurists, 
from whose writings and judicial dicta the following 
quotations will furnish a valuable exposition and com- 
mentary. 

Chancellor Kent says : " The common law includes those 
principles, usages and rules of action, applicable to the 
government and security of person and property, which 
do not rest for their authority upon any express and posi- 
tive declaration of the will of the legislature,"* 

11 Kent, Com., IX 47a 
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Blackstone writes: * " The lex non sonpta, or unwritten 
law, includes not only general customs^ or the common law 
properly so called; but also the particvZar customSy of cer- 
tain parts of the kingdom; and likewise those particidar 
law8j that are by custom observed only in certain courts 
.and jurisdictions. 

" When I call these parts of our laws leges non scriptcB, I 
would not be understood as if all those laws were at pres- 
ent merely oraly or communicated from the former ages 
to the present solely by word of mouth. It is true in- 
deed that, in the profound ignorance of letters which 
formerly overspread the whole western world, all laws 
were entirely traditional, for this plain reason, because the 
nations among which they prevailed had but little idea of 
writing. Thus the British as well as the Gallic Druids 
committed all their laws as well as learning to memory; 
and it is said of the primitive Saxons here, as well as their 
brethren on the continent, that leges sola memoria et usus 
retmebaait. But with us at present, the monuments and 
evidences of our legal customs are contained in the rec- 
ords of the several courts of justice, in books of reports 
and judicial proceedings, and in the treatises of learned 
sages of the profession, preserved and handed down to us 
from the times of highest antiquity. However, I there- 
fore style these parts of our law leges non scriptoBy because 
their original institution and authority are not set down 
in writing as acts of parliament are, but they receive their 
binding power and force of laws by long and immemorial 
usage, and by their universal reception throughout the 
kingdom." ^ • • *' These, in short, are the laws which 
gave rise and origin to that collection of maxims and 
customs which is now known by the name of the common 
law; a name either given to it in contradistinction to 

ilBLGom., pi61 



Digitized by 



Google 



94 UNWRITTEN OR CX)MMON LAW. [§ 60. 

other laws, as the statute law, the civil law, the law mer- 
chant, and the like; or, more probably, as a law common 
to all the realm, the ju8 commune^ or folo-righty mentioned 
by King Edward the elder, after the abolition of the sev- 
eral provincial customs and particular laws before men- 
tioned.^' . . - " Whence it is that in our law the goodness 
of a custom depends upon its having been used time out 
of mind; or, in the solemnity of our legal phrase, time 
whereof the memory of man runneth not to the con- 
trary. This it is that gives it its weight and authority: 
and of this nature are the maxims and customs which 
compose the common law, or lex non scripta^ of this king- 
dom." ^ 

Swayne, J., tersely defines the common law as "Kea- 
son dealing by the light of experience with human af- 
fairs." » 

Says Lowrie, 0. J., of Pennsylvania: "Common law 
grows out of the general customs of the country, and con- 
sists of definitions of them and of those ancillary princi- 
ples that naturally accompany them, or are deduced from 
them. The common law of our country or century is not 
necessarily the common law of another, because customs 
change. It is a sort of law created by the people them- 
selves. When the judges declare it they merely discover 
and declare what they find existing in the life of the peo- 
ple as a rule of their relations. When the custom ceases, 
the law ceases. It is this law that people emigrating take 
with them — by tacit adoption, as far as is consistent 
with their new circumstances."' 

Common law has also been defined thus: "A system of 
elementary principles and of general juridical truths, 

1 1 Bl. Com., p. 67; 1 Cooley's BL, p. 67, n. 
^Dickereon ▼. Colgrove, 100 U. a 584 
s Effinger v. Lewis, 82 Pa. St 3691 
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which are continually expanding with the progress of so- 
<5iety." * 

§ 61. Usage or enstom ripened Into law,— We have 
been considering custom as a source and constituent of 
the common law; of customs so old, widely known and 
adopted in a community or state, as to be known and 
judicially recognized and enforced by the courts as law. 
There are usages or customs, not ripened into law in the 
sense just stated, which will be briefly noticed in this 
connection. 

The terms " custom '* and " usage " are often used in- 
terchangeably in our books; but this is not strictly ac- 
-curate; a usage may exist which is not a custom judicially 
recognized as law by the courts; a local usage, or a usage 
<5onfined to a particular class of persons, or kind of busi- 
ness; not a general and uniform custom established as 
law. Usage, custom, law, is the order of evolution or 
gradation ; usage makes custom, and custom makes law. 

It often occurs in judicial proceedings that usage, under 
the name of custom, is relied upon by one of the parties 
litigant, in support of his case. Being a usage or custom 
which has not ripened into law, its existence must be 
proved by the party setting it up, and its validity passed 
upon by the court. This presents the question: What are 
the requisites of a valid custom? The question may be 
briefly and comprehensively answered as follows: 1. Age, 
as we have seen,^ is an important element of a valid cus- 
tom; though not always necessary that its life should ex- 
tend backwards to a " time whereof the memory of man 
runneth not to the contrary ;" especially when the alleged 
custom is local, or limited to a particular class of persons, 

1 Price T. Proprietors of Swan Point Cemetery, 10 R L 24a 
^Ante, § 54 



Digitized by 



Google 



96 UNWKITTEN OB COMMON LA.W. [§ 62. 

OP kind of busiDess. 2. It must appear that its existence 
was known to the other party, either by direct evidence, 
or by implication from its public, general and uniform 
observance. 3. It must be universal and uniform within 
the limits of its applicability. 4. It must be in harmony 
with the letter, spirit and policy of the law. 5. It must 
be reasonable. 6. It must not be contrary to justice, relig- 
ion or morality. 

Usage or custom is especially important in the con- 
struction of contracts. The established rule is, that if a 
usage or custom exist where a contract is made, applicable 
to its subject-matter, such usage or custom enters into 
and becomes a part of the contract by implication. This, 
in case the usage or custom be known to both parties in 
fact, or be of so long standing, and so general and uniform, 
as to charge the parties presumptively with knowledge of 
its existence and character; in which case it will be pre- 
sumed that they contracted in reference to it. Custom, 
however, will not permit to contradict or vary the ex- 
press and unambiguous terms of the contract, but will 
explain what is doubtful, and supply what is lacking in 
expression to reveal the intention of the parties. 

Custom is also invoked to explain words, terms, abbrevi- 
ations, and signs which, without proof, would be unintel- 
ligible to the court and jury. 

§ 62. Common law of the United States.— A large 
portion of the common law of the United States was an 

1 Bishop, Coot, § 444 €f seq,; 2 Parsons, Cont (7th ed.), bottom pt 671 
et seq.; And Law Die., title " Custom; '* Best's Princip. of Ev. (Cham- 
berlayne's Am. ed), p. 232 ef seq,; 1 Greenleafs Ev. (4th ed), pp, 128- 
139; 4 id, p. 248 e* seq.; WaHs v. Barley, 49 N. Y. 464; The Reeside, 2 
Sumn. 569; Collings v. Hope, 6 Wash. 150; Rapp v. Palmer, 8 Watts 
(Pa.), 178; Walker v. Barron, 6 Minn. 508; Hill ▼. Portland, eta R. 
Ckx, 55 Ma 438; Holmes v. Johnson, 42 Pa. St 159; Cadwell v. Meek^ 
17 la 22a 
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inheritance from Great firitain. Chancellor Kent, speak- 
ing of the common law, says: * " It was imported by our 
colonial ancestors, as far as it was applicable, and was 
sanctioned by royal charters and colonial statutes. It is 
also the established doctrine, that English statutes, passed 
before the emigration of our ancestors, and applicable to 
our situation, and in amendment of the law, constitute a 
part of the common laws of this country.'* This view is. 
ably discussed and fully sustained by Judge Story in hi& 
Commentary on the Constitution. Among other things * 
he says: "The universal principle (and the practice has 
conformed to it) has been, that the common law is our 
birthright and inheritance, and that our ancestors brought 
hither with them upon their emigration all of it that was 
applicable to their situation. The whole structure of 
our jurisprudence stands upon the original foundation of 
the common law." Judge Cooley writes to the same ef- 
fect.* 

But a few men of prominence in the early history of 
our national life differed from this now universally re- 
ceived doctrine; conspicuously among whom was Thomas 
Jefferson, third president of the United States, who wrote: 
" This narrow notion was a favorite in the first moment of 
rallying to our rights against Great Britain. But it was 
that of men who felt their rights before they had thought 
of their explanation. The truth is, that we brought with 
us the rights of men, of expatriated men. On our ar- 
rival here the question would at once arise, by what law 
will we be governed ? The resolution seema to have been, 
by that system with which we are familiar; to be altered 

1 1 Kent, Ck)in., p. 478. 
t VoL 1, R I, ch. XVI, § 157. 
* Cooley, Const Law, p. 8L 
7 
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by ourselves occasionally, and adapted to our situation."* 
There is very little, if any difference, practically, be- 
tween the prevalent view and that of Jefferson. If the 
colonists did in fact adopt the common law of the mother 
country for their government in civil affairs, it is wholly 
immaterial, practically, on what ground they based their 
action ; whether they claimed and treated it as their own 
by inheritance, or formally adopted it as an initial code. 
It is agreed on all hands that the English common law 
became the unwritten law of the colonies so far as 
applicable to their circumstances; and that it was ex- 
pounded and enforced by their judicial tribunals; and, 
further, that it is the basis of the common law of the 
states of our Union, with the exception of Louisiana and 
Texas, in which the Eoman or civil law prevails to a 
greater or less extent. 

But the historical fact is that the colonists did formally 
claim the English common law as their birthright, and 
insist upon the enjoyment of its privileges. The con- 
gress of 1774 uncmimously resolved^ " That the respective 
colonies are entitled to the common la/w of Englcmd^ and 
more especially to the great and inestimable privilege of 
being tried by their peers of their vicinage according to 
the course of that law." And further, " that they were 
entitled to the benefits of such of the English statutes as 
existed at the time of their colonization, and which they 
have by experience respectively found to be applicable 
to their several and local circumstances." And also that 
their " ancestors, at the time of their emigration, were 
entitled to all the rights, liberties and immunities of free 
and natural-born subjects within the realm of England."' 

1 Jefferson's Correspondence, 178. 

2 Journal of Congress, Declaration of the Colonies, Oct 14, 1774, 
ppi 27-^1. See also 1 Chalm. Opinions, ppi 20«, 320, 295; 1 Chalm. 
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§ 63. Composite charaeter of our eommon 1aw« — The 

complex character of our common law appears incident- 
ally in the foregoing pages. It results naturally and 
necessarily from its history. From remote antiquity it 
has been developing with advancing civilization, the sci- 
ence of government, the lessons of experience and con- 
tributions from various sources. It has come down in 
living streams through all the vicissitudes of human his- 
tory, casting off in its course the effete, the crude, the 
illiberal and unwise; and taking up and bearing on to 
us the wisdom and experience of the past, enriched by 
contributions from the best developments of humanity 
among all nations in every age. It is not, indeed, 
perfect, — perfection dwells not in the atmosphere of 
«arth, — but it is more nearly so than any code of jurid- 
ical law which the wisdom of any man, or body of men, 
«ver did or ever can devise, and cast into an inflexible 
mold of statute law. An intimate acquaintance with 
general history is requisite for a thorough knowledge of 
the origin, growth and character of our common law. 
General history and a history of law are intimately con- 
nected, so intimately, indeed, that neither, abstractly 
considered, can be well understood. The laws of a coun- 
try at any given period of its history are an outgrowth 
of, and an index to, its civilization and government. On 
the other hand, the character of a government and the 
<^ndition of society are largely influential in shaping its 
laws. A law in force at an early period of English his- 
tory, or in the middle ages, taken from its surroundings 
and placed in the setting of modern civilization, might 
present to our view a grotesque or even repulsive picture; 

Annals, 677. 681, 682; 1 Tucker's BL 885; 9 Wilson's Law Leot 48- 
50; Van Ness v. Packard, 2 Pet 144; Chisholm v. Georgia, 2 Dall. 
485; Town of Pawlet v. Clark, 9 Cranch, 292; Wheaton t. Peters, 
^ Pet. 59L 
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and yet in its trae time, place and circumstances it may 
have been a wise and appropriate law. 

It may reasonably be assumed that, in addition to the 
known sources of the common law, some of its constitu- 
ents are obsolete and forgotten statutes; and it is gener- 
ally agreed by jurists that such is the fact. 

Of our common law Judge Holmes says:* "The life 
of the law has not been logic; it has been experi- 
ence. The felt necessities of the times, the prevalent 
moral and political theories, intuitions of public policy^ 
avowed or unconscious, even the prejudices which judges 
share with their fellow men, have had a good deal more 
to do than the syllogism in determining the rules by 
which we should be governed. The law embodies the 
story of a nation's development through many centuries, 
and it cannot be dealt with as if it contained only the 
axioms and corollaries of a book of mathematics. In 
order to know what it is we must know what it has been 
and what it tends to become. "We must alternately con- 
sult history and existing theories of legislation. But the 
most difficult labor will be to understand the combina- 
tion of the two into new products at every stage. The 
substance of the law at any given time pretty nearly cor- 
responds, so far as it goes, with what is then understood 
to be convenient; but its form and machinery, and the 
degree to which it is able to work out desired results, 
depend very much upon its past.'* 

The complex character of the common law will more 
fully appear in following chapters, especially those point- 
ing out the sources of the municipal law. 

It may be pardonable for an American to suggest that 
a democratic government furnishes the most favorable 
conditions for the development of juridical law into its 
ideal character and functions; a government which de- 

1 "Common Law, by Oliver WendeU Holmes, Jr.,* pp. 1, 2L 
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rives its life and power from the people, its creators aad 
subjects; in which the citizen enjoys the largest freedom 
compatible with stability of the state, the due adminis- 
tration of justice and the welfare of society. A despot- 
ism, or absolute monarchy, gives little chance for the 
creation or development of an enlightened and beneficent 
system of law. An unjust decree of a despotic ruler, 
while in a technical sense a la/w^ is not law in the true 
concept of the term. Despotic decrees may be in har- 
mony with justice and equity; but when so, they are 
either an involuntary concession to irresistible popular 
demand, or the expression of natural goodness and jus- 
tice which are the spring of all good laws, and which 
sometimes dwell in the breast of despotic rulers. 

§64. The federal governnient and common law. — 

Early in our history, under the federal constitution, the 
important question arose whether the United States 
courts have common-law jurisdiction. Able judges dif- 
fered in opinion on the question ; but at length it was 
definitely and permanently settled in the negative.* But, 
while the federal government has no common law in the 
same sense, and with like effect, as that of England, and 
the individual states of our Union, the unwritten law is 
an important factor in our federal jurisprudence. " It is 
a general repository of rules, principles and forms;"* a 
"kind of expository common-law dictionary; a commen- 
tary upon the terms employed in the federal constitution, 
acts of congress, treaties, and other subjects of national 
jurisprudence. It is not a source of jurisdiction, but a 
guide and check, and expositor in the administration of 

1 Kent, Com., Lecture XVI; Wheaton ▼. Peters, 8 Pet 658; KendaU 
V. United States, 12 Pet 524; Lorman v. Clark, 9 McLean, 568; Penn- 
sylvania v. Wheeling Bridge Ca, 13 How. 563; Transportation Ca v. 
Parkersbarg, 107 U. & 700. 

< Commonwealth v. Webster, 5 Cush. 803, 323. 
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102 UNWRITTEN OR COMMON LAW. [§ 64. 

the rights, duties and jurisdiction conferred by the con- 
stitution and laws." 

Says Judge Story: * "It would be singular enough if? 
in forming a national government, that common law, so 
justly dear to the colonies as their guide and protection, 
should cease to have any existence as applicable to the 
powers, rights and privileges of the people, or the obli- 
gations and duties and powers of the departments of 
government. If the common law has no existence as to 
the Union, as a rule or guide, the whole proceedings are 
completely at the arbitrary pleasure of the government 
and its functionaries." 

Chancellor Kent writes: * " Though the judiciary power 
of the United States cannot take cognizance of offenses 
at common law, unless they have jurisdiction over the 
person or subject-matter given them by the constitution 
or laws made in pursuance of it, yet, when the jurisdic- 
tion is once granted, the common law, under the consti- 
tution and statute law of the United States, would seem 
to be a necessary and safe guide in all cases, civil and 
criminal, arising under the exercise of that jurisdiction, 
and not specially provided for by statute. Without such 
a guide, the courts would be left to a dangerous discre- 
tion, and to roam at large in the trackless field of their 
own imaginations." • 

In impeachment cases under federal administration, 
the common law is an indispensable guide.* 

Except as above indicated, the federal government has 
no common law, civil or criminal, the jurisdiction of its 
courts being statutory. 

1 1 Story, Const (4th ed), p. 664 

'1 Kent, Com., pi 841. 

'See United States v. De Groat, 80 Fed. R. 766; United States t. 
San Jacinto Ina Ca, 125 U. 8. 280; Coolej, Const Law, p. 180 e^ aeq.; 
1 Bishop, New Crim. Law, §§ 110, 814, 599. 

* 1 Story, Const, § 796 et seq,; 1 Kent, Cohl, eh. XVL 
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CHAPTER VI. 
THE CRIMINAL LAW. 

Section 65. Distinguished from the oivil law. 

66. Criminal law defined 

67. Classification of criminal offenaeflL 

68. Common-law Crimea 

69. United States criminal law. 

§65. Distinguished from the clyil law.— Another 
leading division of juridical law is that of civil and crim- 
inal. To the latter, incidental reference has already been 
made.^ The term "civil law," as here used, is the same, 
substantially, as the common or municipal law herein- 
before explained.* It is not the civil law proper, the 
Roman jurisprudence, jus civile Homanorum. The latter 
system of law is embodied and illustrated in the institute, 
code and digest of the Emperor Justinian, and the novel 
constitutions of himself and other emperors.' The Roman 
law is more fully explained in a subsequent chapter.* 

§ 66. Criminal law defined. — Doctor Bishop, in his 
New Criminal Law, says : • " A crime is any wrong which 
the government deems injurious to the public at large, 
and punishes through a judicial proceeding in its own 
name. The criminal law is that department of the law 
of the courts which concerns crime." 

2Cha IV and V. 

n BL Com., pt sa 

*Ch. . 

ft 1 Bish. New Crim. Law, § 82, 
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104 CRIMINAL LAW, [§ 67. 

Blackstone writes: * " A crime or misdemeanor is an act 
committed or omitted, in violation of a public law, either 
forbidding or commanding it." 

Either of these definitions is suflBciently accurate for 
its office in this connection, if not, indeed, for all prac- 
tical purposes. A better could not be easily formulated. 
There are inherent difficulties in framing a definition that 
would be sufficiently accurate and flexible to meet all 
cases in the broad field, and multiform phases, of wrongs. 

As a general rule, the test of a judicial prosecution, as 
to whether it be criminal or civile is the party prosecut- 
ing. If it be the government or state in its own name, 
it is a criminal prosecution, and the offense charged is a 
crime; but if the plaintiff be a subject it is a civil action, 
and the wrong alleged is, in legal terminology, simply a 
tort 

And when an act is prohibited by statute under a pen- 
alty enforceable by indictment, it is criminal in view of 
the law, and its prosecution is a criminal proceeding; 
while an act prohibited by statute under a penalty re- 
coverable in an action of debt is civil in its character and 
prosecution. 

Further, in some cases, by statutory provision the gov- 
ernment or state may prosecute an action of debt in its 
own name for the recovery of a penalty ; so that the fact 
that the government or state is the prosecuting party in 
its own name does not, of itself alone, necessarily and in- 
variably render the action a criminal prosecution.* 

§ 67. ClassiBcation of criminal oflfenses. — Criminal 
offenses are sometimes classified as ^^ crimes and misde- 
meanors ; " so by Blackstone in his definition above quoted. 

UBlCom., p.5. 

2 1 Bish. New Crim. Law, g^ 81-34^ and cases there cited; 2 Cooler's 
Bl., p. 4, n, a 
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He adds: "This general definition comprehends both 
<2rimes and misdemeanors; which, properly speaking, are 
mere synonymous terms; though, in common usage, the 
word ^crimes' is made to denote such offenses as are of 
ti deeper and more atrocious dye; while smaller faults 
and omissions of less consequence are comprised under 
the gentler name of misdemeanors only." ^ 

Criminal offenses are, however, more generally classi- 
fied as felonies and misdemeanors.* Mr. Bishop defines 
felony thus: "Felony is any offense which by the stat- 
utes or by the common law is punishable with death, or 
to which the old English law attached the total forfeit- 
ure of lands or goods, or both, or which a statute expressly 
declares to be such." • Under this classification, all crim- 
inal offeuses other than felonies, as thus defined, are mis- 
demeanors. 

Felony, in some of the United States, is defined by stat- 
iite, and the definitions are not entirely uniform ; so that 
what is declared to be a felony in one state may be only 
a misdemeanor in another; and where the offense is not 
thus defined, the common law governs.* 

§68, Common-law crimes.— The common law em- 
braces and deals with crimes. In other words, there are 
common-law as well as statutory crimes. So it was with 
the unwritten law of England at the birth of our national 
independence, which became ours by inheritance and has 
-over since, with few exceptions, been administered by our 

»2 CooIqj'b BL, p. i and n. 2; Bish. New Crim. Law, §§ 623-635, 

>2 Cooley's BL, p. 4 n. 2, and p. 93, n. 1; Bish. New CrioL Law, 
§615. 

'See last citation. 

<2 Cooley's Bl, p. 93, n. (1); 1 Bish. New Crim. Law, §§ 616, 617; 
Ward ▼. People, 3 Hill, 395; Denman v. People, 10 Mich. 16a 
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judicial tribunals in the colonies and states so far as ap- 
plicable to the changed conditions.^ 

§69. United States criminal law. — It is the estab- 
lished doctrine, as we have seen,^ that the United States 
in its organism and functions as the federal government 
has no common law, except as that law furnishes rules 
of decision in cases where its courts have jurisdiction 
over the person or subject-matter conferred upon them 
by the constitution and laws made in pursuance thereof. 
The logic of this doctrine is that the federal government 
derives its powers from the grant of the people made by 
the constitution, which powers are found only in the 
written law. 

It follows logically that the United States has no crim- 
inal common law; that the criminal jurisdiction of its 
courts is limited to what is conferred by the laws of con. 
gress passed in pursuance of the constitution, specially 
" defining the offenses and describing what courts shall 
have jurisdiction over them." " No act can be a crime 
against the United States which is not made or recog- 
nized as such by the federal constitution, law or treaty." * 

It should, however, be noticed in this connection that 
when the federal courts sit in the several states, in oases 
in which their jurisdiction depends upon the character 
or residence of the parties litigant, they administer the 
local law and are governed by the state common law and 
statutes, and follow the adjudications of the state courts.* 

1 1 Bl. Com., pp^ 68, 60; 1 Cooley*s BL, p. 68, and n. (3); Kent, Com., 
sec. XVI; 1 Bish. New Crim. Law, ^ 85-43, and cases cited. 

Mn<e,g5a 

'Cooley, Princip. Const Law, pp. 180, 131; United States v. Hud- 
son, 7 Cranch, 82; Bish. New Crim. Law, g§ 198-303, where the ques- 
tion is thoroughly but suocinctly treated. 

*Cooley, Princip. Const Law, p. 131; Livingston's Lessee ▼. Morse^ 
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Mr. Bishop^ snggests with mnch plaasibility that the 
unwritten law of crime, as applied in localities beyond 
state limits by the English jurisprudence, and the unwrit- 
ten law of nations, and not within exceptional rules, con- 
stitutes a common law of the United States. That " ac- 
cordingly, in reason, the United States tribunals would 
appear to have cognizance of common-law offenses upon 
the high seas, not defined by statute, and of all other of- 
fenses within the proper cognizance of the criminal courts 
of a nation, committed beyond the jurisdiction of any 
particular state." He adds, however, that this conclu- 
sion '^ does not as yet rest on a sufiicient basis of judicial 
authority to be received as absolute law, and it is con- 
trary to the dicta in some of the cases, and contrary to 
what is tacitly assumed in most of them. Yet it brings 
into harmony with the general doctrine several decis- 
ions which must otherwise be deemed unsound; and it 
is in direct conflict with perhaps one case." ' 

It is not unlikely that cases may arise presenting the 
alternative of an application of the doctrine above sug- 
gested as reasonable, or a failure of justice. The ques- 
tion involved, therefore, demands careful and intelligent 
consideration. 

The United States has common-law criminal jurisdic- 
tion in the District of Columbia. This is due to the fact 
that, on the acquisition of that territory by the United 
States, the laws then existing therein were continued in 
force by statute.' 

7 Pet. 469; Tioga R. Ca v. Bloesburg, eta R Ca, 20 Wall. 137; Town- 
send y. Todd, 91 U. a 289; Railroad Ca ▼. (Georgia, 98 U. a 359; 1 
Kent, Com. (5th ed.), pp. 340, 841; 1 Story, Const, §S 79^-800; 1 Bish. 
New Crim. Law, §§ 198-20a 

1 1 Bish. New Crim. Law, g§ 201, 203. 

2 United States v. Coolidge, 1 Wheat 416. 

•Act of Congress, Feb. 21, 1871; R. a of U. a (2d ed.), § 8491; Ken- 
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The foregoing presents in outline the general princi- 
ples and scope of the criminal law, especially as appli- 
cable to the United States, and famishes sufficient guides 
to a study of its several branches. An exhaustive discus- 
sion of the subject, including the several classes of crimes 
and misdemeanors, together with criminal procedure, em- 
bracing pleading, evidence and practice, is not within 
the plan of this work. The subordinate branches and 
machinery of the criminal law can be studied more ad- 
vantageously in works devoted specially to the respect- 
ive branches of the general subject. 

dall V. United States, 12 Pet 5H <^; United States v. Goitean, 1 
Maokey (D. C.\ 498; United Stotes v. Watkins, 8 Cr. a a 441; Mo- 
Kenna v. Fisk, 1 How. (U. S,) 241, 249; Phillips v. Payne, 92 U. a 180; 
Du Ponoeau, Jurisd. 69-78; Bishop, First Book, § lOa And see 1 
Bish. New Grim. Law, g§ 156-158, 20a 
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CHAPTER VIL 

MILTTART AND MARTIAL LAW, 

SaonoM 7(K Distinguished. 

71. Military law. 

72. Written military law. 
78, Unwritten military law. 
74b Martial law. 

75. Military law, how administered. 
7d. Martial law, how administered. 

§ 70. DIstingaished. — Military, and martial, law so 
strongly resemble criminal law in some of their features 
that the popular mind fails to distinguish between them; 
yet they are not the same. 

And, to the unlearned in legal terminology, the titles 
" military law," and " martial law," often convey the same 
meaning, it being assumed that these terms are used in- 
differently to signify the same branch of jurisprudence. 
And it must be confessed that the indiscriminate use of 
these terms sometimes met with in our legal literature, 
tends to obscure the distinction between them, even in the 
professional mind. Yet, while alike in their object, and 
similar in their general methods of administration, there 
are distinctions between them which should be under- 
stood, especially by the legal profession, and the officers 
of our government. 

To prevent confusion these two branches of law will now 
be separately and briefly treated. 

§ 71. Military law.— This branch of law is variously 
defined as follows: ^^It is a body of rules and ordinances 
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110 MILITARY AND MARTIAL LAW. [§ 72. 

prescribed by competent authority for the government of 
the military state, considered as a distinct community." ^ 
" Kegulations for the government of persons employed in 
the army; the law applicable to military service and af- 
fairs." * " Kules for the government and regulation of the 
land and naval forces." ' " That branch of the laws which 
respects military discipline and the government of persons 
employed in the military service." * 

There is no conflict between these definitions, and to- 
gether they define with sufficient accuracy the scope and 
functions of military law. 

It will appear farther on in this chapter that the lead- 
ing distinctions between military and martial law are, 
first, that the former applies especially to the government 
of the army and navy, and is created and administered by 
a constitutional and statutory code, being a written law; 
while the latter applies to all persons within the terri- 
torial limits of actual hostilities, and is the unwritten law 
of necessity in its creation and administration. 

§ 72. Written military law. — United States military 
law is chiefly written, constitutional and statutory. The 
federal constitution provides that the congress shall have 
power — 

"To declare war, grant letters of marque and reprisal, 
and to make rules concerning captives on land and water ; 
to raise and support armies; to provide and maintain a 
navy ; to make rules for the government and regulation 
of the land and naval forces; to provide for the calling 

1 0*Brien, Courts-Martial, 26; State v. Davis, 1 Southard, 811; In re 
Esmond, 5 Mackey, 64; 1 Bish. New Crim. Law, §44. 

2 And. Die of Law, title "Military Law." 

'Const .U. a, art I, § 8, cl. 14; In re Griner, 16 Wi& 428; Cooley, 
Prinoip. Const Law, p. 88. 

* De Hart, Courts-Martial, 16. 
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forth of the militia to execute the laws of the Union, sup- 
press insurrections and repel invasions; to provide for 
organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the 
service of the United States, reserving to the States re- 
spectively the appointment of the officers, and the author- 
ity of training the militia according to the discipline pre- 
scribed by Congress; to make all laws which shall be 
necessary and proper for carrying into execution the 
foregoing powers, and other powers vested by the Consti- 
tution in the government of the United States, or in any 
department or officer thereof."^ And further: "No State 
shall enter into any treaty, alliance, or confederation; 
grant any letters of marque and reprisal;" "no State 
shall, without the consent of Congress, lay any duty of 
tonnage, keep troops, or ships of war in time of peace, 
enter into any agreement or compact with another State, 
or with a foreign Power, or engage in war, unless actu- 
ally invaded, or in such imminent danger as will not 
admit of delay." ^ 

The constitution also provides that: " The President 
shall be commander in chief of the Army and Navy of the 
United States, and of the militia of the several States, 
when called into the actual service of the United States;" 
and that before entering upon the execution of his office, 
he shall take the following oath or affirmation : " I do 
solemnly swear (or affirm) that I will faithfully execute 
the office of President of the United States, and will to 
the best of my ability, preserve, protect and defend the 
Constitution of the United States." • 

^ Const IT. a, art I, § 8, cla. 11-18; R. a U. a (Bout ed.). pp. 20 
21, and cases there oited. 

« Art I. § 10, els. 1, 3; R a IT. a (Bout ed.), pp. 21, 22, and cases 
there cited. 

« Art II, § 2, cl 1; § 1, cl. 7; R. a U. a (Bout ed.), p. 28, and cases 
there cited. 
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The foregoing fundamental provisions of the federal 
constitution on which our written military law is based 
are grouped in this connection for convenience of discus- 
sion and study, as not only specially applicable to the 
section under immediate consideration, but as bearing^ 
more or less upon the following sections. 

Under the constitutional authority above specified, the 
congress has made elaborate provisions for the organiza- 
tion and government of the war and navy departments 
of the general government.* 

§ 73. Unwritten military law.— While the main body 
of the military law, especially in the United States, is. 
constitutional and statutory, it is to some extent indebted 
to the unwritten law for its principles and rules. 

The common-law element which is our national birth- 
right was derived from the ancient English court of 
chivalry^ formerly held before the lord high constable 
and earl marshal jointly, but later, in respect to civil 
matters, was held before the earl martial only. This 
court was classed by English writers as a court-martial. 
It had cognizance of contracts and other matters touch- 
ing deeds of arms and war, as well out of the realm as in 
it. Its procedure conformed to that of the civil or Koman 
law, after which the practice and proceedings of our 
courts of equity and admiralty are modeled ; and to which 
our criminal law is largely indebted for its principles and 
rules.* 

§ 74. Martial law. — This branch of law may be de- 
fined, in brief, as the law of necessity and force, invoked 

1 R a U. a (Bout ed.), titles XIV-XVIL 

2 8 BL Com., p. 68; O'Brien, Courts- Martial, 26; State ▼. Davis, 1 
Southard, 811; In re Esmond, 5 Mackey, 64; 1 Bish. New Crim. Law, 
§§44,50,52. 
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for the protection of society when, and where, civil law 
is paralyzed. It has been variously defined as follows: 
' " Martial law is the law of necessity, the ordinary law, 
and the law of nature intermingled in such manner and 
proportions as the military power deems to be required 
by the particular emergency, when it supersedes or oth- 
erwise takes a control superior to the civil power." ^ 
'^ That military rule and authority which exists in time 
of war, and is conferred by the laws of war, in relation 
to persons and things under and within the scope of ac- 
tive military operations, in carrying on the war, and 
which extinguishes or suspends civil rights and the reme- 
dies founded upon them, for the time being, so far as it 
may appear to be necessary in order to the full accom- 
plishment of the purposes of the war." ' 

There is no conflict between these definitions and oth- 
ers found in the books; and together they define with 
sufficient accuracy and fullness the scope and functions 
of martial law. 

From the foregoing definitions of military and martial 
law, respectively, the distinction between them is mani- 
fest, and may thus be concisely stated : Military law is 
that branch of the law of the land prescribed by the gov- 
ernment for the conduct of the citizen as a soldier. It is 
administered by military tribunals, and is in force in 
times of peace as well as in war. But it does not suspend 
the civil law, for any breach of which the soldier is lia- 
ble to the same trial and punishment as the civilian. 
Martial law, on the other hand, is the military rule and 
authority m time of war ^ as more fully stated by Prof. 
Parker, in his definition above quoted.' 

1 Ibid., §45. 

2 Prof. Joel Parker, in N. A. Rev., Oct, 186L 

3 1 Cooley Bl (8d ed.), pi 418, n. (4); Benet^ MUitaryLaw, 14; Luther 
8 



Digitized by 



Google 



114 MILTTABY AND MABTIAL LAW. [§ 74. 

A more extended discassion of the character, office and 
scope of martial law the writer thinks is unnecessary for 
the intelligent reader. 

It should be specially noted in passing that martial law 
has no existence in, or application to, a condition of 
peace; that except in time of war, rebellion, insurrection 
or invasion, when necessity requires the interposition of 
military force for the protection of society, martial law 
is subordinate to civil rule.^ 

At an early day a conflict arose between some of the 
states of the Union and the president of the United States 
in regard to calling the militia of the states into the 
service of the United States. On the part of the states 
it was contended that the power of deciding when an 
emergency existed for calling the militia into the service 
of the United States, and of executing that power, under 
the provisions of the federal constitution cited above,* 
belonged to the governors of the respective states; while 
it was insisted on the other hand that the authority in 
question was vested by the constitution in the president 
of the United States, as commander-in-chief of the army 
and navy of the United States. After much able and 
earnest discussion the question was finally and definitely 
settled by the supreme court of the United States in favor 
of the power claimed and assumed by the chief executive 
of the general government. The states have the appoint- 
ment of the officers, but '^ the bodies of militia called into 

V. Borden, 7 How. 1 ; Ex parte Milligan, 4 WaU. 2. The learned criti- 
cism of the MUiigan case by Dr. Bishop is worthy of careful consid- 
eration. 1 Bish. New Crim. Law, § H note; 3 Oreenl. £v., g 468; 1 
Bish. New Crim. Law, §§ 52, 53; And. Law Die., title ** Military Law." 

1 1 Bish. Crim. Law, § 5& 

^AntCt % 67; 1 Kent, Com., pp. 263-266; 2 Story, Const, 8§ 1179- 
1192; Cooley, Prinoip. Const Law, pp. 88, 89; Martin v. Mott, 12 
Wheat 19; Houston v. Moore, 5 Wheat 1. 
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the service of the United States are subject not only to 
the orders of the president as commander-in-chief, but 
also to those of any officer outranking their own, who 
may, under the authority of the commander-in-chief, be 
placed over them."^ Judge Cooley is fully sustained, 
both by reason and the highest authority, in his state- 
ment that the " federal government is supreme in all that 
pertains to war, with subordinate authority in the states." * 

§ 75. Military law, how administered.— Military law 

is administered by courts-martial. The congress, under 
the authority of the federal constitution, has made full 
provisions, in the Articles of War, for the organization of, 
and the practice and proceedings in, courts-martial.' 

§ 76. Martial law, liow administered.— As martial 
law is the law of military necessity, formulated and gov- 
erned by no fixed code, its administration is necessarily 
arbitrary, largely subject to the discretion and will of a 
military commander. " The commander is the legislator, 
judge and executioner."* Says Lieber: "Military juris- 
diction is of two kinds: first, that which is conferred 
and defined by statute; second, that which is derived 
from the common law of war. Military offenses under 
the statute law must be tried in the manner therein di- 
rected; but military offenses which do not come within 
the statute ipust be tried and punished under the com- 
mon law of war. The character of the courts which ex- 

1 Cooley, Prinoip. Const Law, 89. 

^ See connectioDS with the last citation. 

»R a of U. a (Bout ecL), sec. 1342, arta 71-121, pp. 287-241; Bell 
V. Tooley,ll Ire. 605; Brooks v. Adams, 11 Pick, 441; Ex parte Bright, 
1 Utah, 145; Lieber, Instruct, pL 18; 1 MoArthur, Courts-Martial (8d 
«d.), § 2; O'Brien, Courts-Martial, 2«. 

«Re Egan, 5 Blatch. 821-328; United States v. Dickelman, 92 U. a 
^2a 
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ercise these jurisdictions depends upon the local laws of 
each particular country. In the armies of the United 
States the first is exercised by courts-martial; while cases 
which do not come within the * Rules and Articles of 
War,' or the jurisdiction conferred by statute on courts- 
martial, are tried by military commission." ^ 

" Offenses against martial law and the laws of war, 
and all acts not justified by the laws of war, which are 
calculated to impede or obstruct the operations of the 
military authorities, or to render abortive any attempt by 
the government to enforce its authority, may be punished 
by military courts or commissions organized by the presi- 
dent as commander-in-chief, or by the immediate military 
commander, or established under the authority of con- 
gress. But these tribunals cannot try offenses against the 
general laws when the courts of the land are in the per- 
formance of their regular functions, and no impediment 
exists to a lawful prosecution there." ' 

Intimately connected with this subject is the provision 
of the federal constitution in regard to the suspension of 
the writ of habeas corpus} But the consideration already 
given to this provision in another connection^ renders ita 
further discussion unnecessary. 

1 Lieber, Instniot., pL la And see Ex parte Vallandingham, 1 
Waa24a 

2 Cooley, Princip. Ck>n8t Law, pp. 187, 188, 152 ; Jeoker v. Montgomery, 
18 How. 4{^; The Grape Shot*, 7 WaU. 129; Edwards v. Ttamnert, 12: 
Wall 776. 

•Art I, § 9, oL a 
4J.nfe,§88,8ubd.4 
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CHAPTER VIIL 

EQUITY JURISPRUDENOR 

SECrnoN 77. Defined. 

78. Subjects of equity jurisdiction. 

79. English courts of equity. 

80. United States equity courta 

81. Difference between law and equity courts. 

§ 77. Defined. — Equity jurisprodence is that distinct 
branch of juridical law, expressed elliptically by the term 
" equity," whose rules and procedure are more flexible 
than those of the common law, and which afford relief in 
cases of wrongs committed or threatened, where the com- 
mon law is inadequate by reason of its strictness and lim- 
ited range of jurisdiction. The books contain numerous 
definitions of equity, some of which, it is believed, were 
inspired by an erroneous conception of the true character 
and office of equity, while others, if correct at the time of 
their formulation, are inapplicable to the present develop- 
ment of the system. 

The most common error of the past is that which gives 
to the term "equity," in the administration of justice, the 
sense of divine morality, and assumes that its use and 
application in practice is left to the judgment and con- 
science of the presiding magistrate, without established 
rales or precedents for guidance. Whereas, in fact, equity 
is, at present, a well defined body of principles and rules 
and not the accident of variant individual consciences 
and judgments, one thing to-day and something different 
to-morrow, in its treatment of like facts and circum- 
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stances. Tet, in the language of Professor Pomeroy, " the 
system was, and is, mach more elastic and capable of ex- 
pansion and extension to new cases than the common 
law. Its very central principle; its foundation upon the 
eternal verities of right and justice; its resting upon the 
truths of morality rather than upon arbitrary customs 
and rigid dogmas, necessarily gives it this character of 
flexibility, and permitted its doctrines to be enlarged so as 
to embrace new cases as they constantly arose. 

It has, therefore, as an essential part of its nature, a 
capacity of orderly and regular growth, a growth not 
arbitrary, according to the will of individual judges, but 
in the direction of its already settled principles. It is 
ever reaching out and expanding its doctrines so as to 
cover new facts and relations, but still without any break 
or change in the principles and doctrines themselves."^ 

The difference between the erroneous, and the true, 
theory of equity above indicated is this, in brief: the er- 
roneous assumes that the judge, in its administration, 
adopts the Divine Code for his guide, relying upon his 
own interpretation of its provisions, and with his own 
view of its applicability to the case in hand, untrammeled 
by precedents; the other and true theory is: that the 
system is a well-defined embodiment of principles and 
rules, founded upon Divine justice and morality, to which 
its administration must conform, uninfluenced by the in- 
dividual ethics of the judge; yet possessing the expansive 
and adaptive character above expressed. 

Equity, like common law, is a growth, taking form and 
substance from the successive stages and different condi- 
tions of progressive civilization, and deriving its incre- 
ment from various sources. Many of its germs were 
embodied in the Boman jurisprudence; and some of the 

iPoiii.Eq. Jar., §69. 
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wisest and most beneficial provisions of our eqnity system 
are directly traceable to that law as their fountain head. 
Indeed, some publicists of eminent ability do not hesitate 
to assign the origin of English and American equity juris- 
prudence to the Koman law. 

From the general view now taken, it is apparent that 
a careful study of its history from an early period to the 
present time is essential to a thorough knowledge of this 
very interesting and important branch of juridical law. 
A full discussion of the subject is not within the scope of 
this outline treatise. There are reliable works accessible 
to the reader in which this subject is discussed, in some 
of them quite learnedly and fully; to some of the more 
important and useful of these reference is made below.^ 

§ 78. Subjects of eqnity Jurisdiction.— The general 
subjects within the jurisdiction of equity, and to which 
its rules and procedure are specially adapted, are the fol- 
lowing, viz.: Fraud, accident, mistake, account, infants, 
lunatics and idiots, married women, specific perform- 
ance, foreclosure of mortgages, dower, interpleader, par- 
tition, bills of peace, bills quia timet^ and injunctions. 
This catalogue alone, without elaboration and discussion, 
will indicate, even to a non-professional person, the vast 
and highly important field of equity jurisdiction in the 
diversified interests of human affairs. For an application 
of the rules of equity to the several subjects named, and 
the methods of dealing therewith, the authorities already 
cited and others devoted to equity procedure and prac- 
tice will furnish full explanation; the limits of this work 
will not permit discussion in detail 

1 Story's Eq. Jur.; Pom. Eq. Jur.; Spence's Equitable Jurisdiction 
of the CJourt of Chancery; Pom. Munic Law, §§ 81-34, 43 especially, 
the whole work as a study; 1 Bl. Com., pp. 61, 92; 3 BL Com., pp. 489- 
487; Sandars' Inst of Just, pp. 67-71; Poete's Inst of Gains, pp. 368, 
400-406. 
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§ 79. English eourts of eqnitjr,— In the history of 
English jurisprudence there were several courts of differ- 
ent names that had to a greater or less extent equity 
jurisdiction; but the chief of these was the court of chan- 
cery, so called from the name of its head, the lord high 
chancellor. It is not requisite for our present purpose 
to describe other English courts having limited equity 
powers, or to point out the antecedent conditions which 
led to the English court of chancery, in its full develop- 
ment; these will be found in the works referred to in the 
last section, and in the further authorities cited below.^ 
The whole judicial and semi-judicial force of this high 
court of equity in its maturity consisted of the lord high 
chancellor of England and his subordinates, viz.: Master 
of the rolls, vice-chancellor of England, two other vice- 
chancellors, two judges of appeals in equity, and masters 
whose duties were serai-judicial and clerical. To each of 
these officials were assigned prescribed duties, and all com- 
bined constituted the unit of the English court of chan- 
cery which administered justice and equity without the 
intervention of a jury. From the decisions of this court 
an appeal might be taken to the house of lords. 

In 1873 the distinction between courts of law and 
courts of equity was abolished in England, and the two 
jurisdictions blended in one court. By what is denomi- 
nated the " English Judicature Act " of that year, the 
higher tribunals were consolidated into one supreme 
court of judicature; and by which act it was provided 
that " in every civil cause or matter, law and equity shall 
be concurrently administered.*' This change did not 
abolish the essential distinction between law and equity 

1 2 Cooley's BL. pp. 45-58, 426-454, text and notes; 1 Story's Eq. Jur., 
eh. II; Pom. Munic. Law, §§ 16S-166, 218, 288; 1 Pom. Eq. Jur., § 10 
et aeq. 
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theretofore existing, but simply provided in effect that 
legal and equitable rights should thereafter be enforced, 
and legal and equitable remedies granted in the same 
action and by one and the same court and judge. 

§ 80. United States equity eonrts, — The United 
States, we have seen,' inherited from England the common 
law as it then existed in the mother country; and the 
same is true in respect to our equity jurisprudence. The 
founders of our republic were at liberty to adopt such 
parts of both systems as in their judgment were applicable 
to the genius of our government and the conditions of 
the country, and to reject the rest, and so in fact they did. 
While this was the fountain from which the principles of 
our equity system issued, the sources of English equity 
jurisprudence have always been available to us for study 
and revenue, and have aided in molding and perfecting 
our own system. What has already been said in regard 
to the jurisdiction and procedure of the English courts of 
equity will apply, in principles and words, to like courts 
of the United States, and need not be repeated. 

The constitution of the United States provides ' that the 
''judicial power" of the United States "shall extend to 
all cases in law and equity arising under this constitution, 
the laws of the United States, and treaties made, or which 
shall be made, under their authority." Under the consti- 
tution and laws made in pursuance thereof, equity juris- 
diction is vested in the supreme, circuit and district 
courts, the procedure and practice being prescribed by 
congress. It is provided in the judiciary code that " suits 
in equity shall not be sustained in either of the courts of 

1 Ante, oh. V. 

2 Art UI, sec. 2; 2 Story, Ck>n8t, g§ 1637-1777; 1 Story's Eq. Jur., 
^ 56-^ and notes; 4 Kent, Com., p. 163, note (d). 
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the United States in any case where a plain, adequate 
and complete remedy may be had at law." * 

The jurisdiction, powers and procedure of the several 
state courts of equity are defined by their own constitu- 
tions and laws, respectively, and differ more or less in 
detail, while all bear the impress of English jurisprudence. 
There is a lack of uniformity in the state^ in respect to 
their courts, especially their courts of equity, each state 
being at liberty to determine the character of its own. 
In some states there are no tribunals, distinct from the law 
courts, with express equity powers; in others the superior 
courts possess both law and equity powers, adopting in the 
administration of each class the rules and procedure ap- 
plicable thereto; while in a few of the states there are 
separate tribunals of law and equity, the latter, in their 
jurisdiction and general features, being modeled after the 
English court of chancery. In the state of New York, 
for example, there was a separate court of equity, de- 
nominated the "Court of Chancery," consisting* of a 
chancellor, vice-chancellor, and subordinate ofScials, hav- 
ing in its organization, functions, and procedure the 
main features of the English court of chancery. On its 
abolition in 1846, the administration of equity passed to 
the law courts, by which both law and equity have since 
been dispensed, each in accordance with its own estab- 
lished rules, but in the same action or proceeding. At 
present courts of equity, as separate tribunals, have quite 
generally disappeared from the jurisprudence of the 
United States.* 

§ 81. Difference between law and equity courts. — It 

will be seen from the foregoing view of the equity courts 

1 R. & of U. a (Bout ed.X sea 723, p. 187, and cases there cited. 
3 Pom. Munic. Law, §§ 106, 167; 1 Pom. £q. Jur., g§ 40-42, and 
notes; 2 Story. Ck>nst., g§ 1637-1777. 
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of England and the United States, and the authorities 
cited, that the principal diflference between law and 
equity courts consists in three things, viz.: 1, in their 
organization; 2, in their jurisdiction respectively; and 
3, in thefr modes of procedure and practice. The first 
and second divisions, in their main features, have been 
delineated suflBciently, it is believed, to give the intel- 
ligent reader a correct idea of the true character and 
functions of courts of equity. A discussion of equity 
precedure and practice would be inconsistent with the 
compendious character of this work; these subjects are 
fully treated by able authors whose works are accessible to 
all who may, for any reason, wish to acquire a thorough 
knowledge of equity procedure and practice. For the 
convenience of such persons some of the leading author- 
ities on the subject are named below.* 

The erroneous impression has prevailed to some extent 
that there is an irreconcilable antagonism between the 
respective systems of law and equity. A quotation from 
that eminent jurist, the late Judge Cooley, in correction 
of this false impression, will close the present chapter. 
He says:* "It is not to be assumed, because the system 
of equity has grown up as an independent and distinct 
system from that of the common law, that therefore the 
two are opposed and hostile to each other, and may be 
expected to operate at cross purposes. On the contrary, 
they are to be regarded as the two parts of a complete 
and symmetrical structure, the purpose of which is to ac- 
complish justice in all the varying circumstances of human 
transactions. On the other hand, we are not to suppose, 

iDanielPs Ch. Pr.; Mitford's Eq. PL; Cooper's Eq. PI.; Van Sant- 
voord's Eq. Pr.; Story's Com. Eq. PL; Barbour's Ch. Pr.; Curtis' Eq, 
Preoddents. 

2 2 Cooley's BL, p. 426, note (IX 
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because equity is said to supply the defects of the common 
law, that it may do this at the discretion of the chancel- 
lor, and regardless of other rules than his own sense of 
what is right and just. It needs but the most cursory 
examination to show that the jurisdiction of equity is 
very clearly defined and limited, and that the discretion 
of the chancellor in administering this discretion is closely 
restrained within the lines of precedents which have 
evolved general rules for his guidance." 
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§ 82. Definitions. — The terms admiralty and maritimej 
as used in law, embrace and designate both a particular 
court and a special class of cases. The term maritime^ 
from its etymology and significance, properly applies to 
a class of cases, namely, controversies arising oat of the 
navigation of the sea and other public waters; while the 
term admiralty names the court in which the cases are, 
for the most part, adjudicated. The name of this court 
is due to the fact that originally maritime causes were 
tried by a single naval official possessing judicial power 
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for the purpose, known by different names in different 
countries, — in England the lord high chancellor or his dep- 
uty. It was then called the "Admiral's Court; " but since 
the jurisdiction passed from the one-man power to an or- 
ganized judicial tribunal, it is called the court of admiralty. 
It should be noticed in passing that the term admiralty 
is often used in our legal literature to signify that system 
of jurisprudence, as well as to characterize the court it- 
self. So, also, it may be observed that the term maritime 
is frequently applied to the court, instead of the subject- 
matters of its jurisdiction. The respective terms are used 
interchangeably, and often indiscriminately; but they are 
so intimately related that no confusion or embarrassment 
need arise from this lack of accurate discrimination.^ 

§ 83. Historical summary.— A brief historical sketch 
of the rise and progress of admiralty and maritime law 
will furnish the student with valuable information, and 
point the way to a full investigation of this interesting 
and important branch of jurisprudence. 

All nations engaged to any considerable extent in 
commerce have had their maritime rules, simple or com- 
plex, fragmentary or systematized. There has been a 
law of the sea as well as a law of the land. The two ju- 
ridical systems are necessarily unlike in details and ad- 
ministrative procedure, yet the same in ethics and funda- 
mental principles, each being adapted to the conditions 
and wants of its own jurisdiction. 

Some difficulties are encountered in searching for the 
sources of maritime law, for the want of written codes 

1 2 Cooley's BL, p. 105 et seq,; And. Law Die, titles Admiralty and 
Maritime; The Genesee Chief v. Fitzhugh, 12 How. 454-459; The Hine 
V. Trevor. 4 Wall 662-«70; The Belfast, 7 id. 68»-^l; The Eagle, 8 id. 
23-29; Ex parte Easton, 95 U. a 70; The Lottawanna, 21 WaR 572-576; 
Benedict's Adm., §g 40-44; Pom. Munio. Law, §§ 172, 173, 610 et seq. 
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embodying the rules which governed sea commeroe in 
the early ages. Chancellor Kent writes thus: " Though 
the maritime law of modern Europe had its foundation 
laid in the jurisprudence of the ancients, there is no cer- 
tain evidence that either the Phoenicians, Carthagenians, 
or any of the states of Greece, formed any authoritative 
digest of naval laws. These powers were distinguished 
for navigation and commerce, and the Athenians in par- 
ticular were very commercial, and they kept up a busy 
intercourse with the Greek colonies in Asia Minor, and 
in the borders of the Euxine and the Hellespont, in the 
islands of the -^gean, and in Sicily and Italy." * 

It may reasonably be assumed, however, that the early 
nations adopted by tacit consent, or specific agreement, 
such rules and regulations, from time to time, as their 
seafaring industries and commercial intercourse required. 

The Rhodians, who became masters of the seas about 
nine hundred years prior to the Christian era, are cred- 
ited with being the first people that digested and pro- 
mulgated a system of maritime jurisprudence. But the 
only authentic portion of this code which has survived 
national vicissitudes is found in the Roman law, in a 
single title of the Pandects.' For the preservation of 
this fragment the world is indebted to Emperor Augus- 
tus, who sanctioned the laws of the Rhodians as rules of 
decision for maritime causes at Rome. 

The next collection of maritime rules claiming atten- 
tion is known as the " Amalphitan Table." It was com- 
piled for the republic of Amalphi towards the end of the 
eleventh century. The authority of this compilation, it 
is said, became supreme in all the states of Italy, super- 
seding prior marine laws; but it was soon lost to the 
world through the destructive conflicts of national hos- 
tilities. 

1 Kent, Ck>m., vol III, ix a « Dig. 14. 2. 
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Following itt the order of maritime codes was a com- 
pilation of the usages and laws of the Mediterranean 
powers, and published under the title of the " Consolato 
del Mare." Its influence as a maritime code became ex- 
tensive and controlling among all the commercial powers 
of Europe. The authorship of this code remains in doubt, 
having been claimed with more or less plausibility by 
several nations. Chancellor Kent says of this code : * " It 
is, undoubtedly, the most authentic and venerable monu- 
ment extant, of the commercial usages of the middle 
ages, and especially among the people who were con- 
cerned in the various branches of the Mediterranean 
trade." 

Next came the laws of Oleron, so called from the island 
of Oleron, on the coast of France, where, it is claimed, 
they were collected and published. As to the place 
whence this code issued, whose name it bears, there is no 
disagreement; but its authorship is claimed both by 
France and England. The claim of France rests naturally 
upon the birth-place of its compilation and issue, in the 
lack of agreement respecting its individual authorship. 
In support of England's claim it has been held by dis- 
tinguished publicists that these laws, or judgments as 
they were sometimes termed, were made by King Rich- 
ard 1. on his return from the Holy Land in the latter 
part of the twelfth century, who remained some time on 
the island of Oleron, then a part of his dominions, where, 
it is suggested, he pronounced these judgments in the 
manner of the rescripts of the Eoman emperors.^ It is 
supposed that this body of laws, or rescripts, was founded 
upon the Rhodian laws and the Consolato dd Mare^ with 
additions and adaptations to the commerce of western 
Europe. But whatever may have been the origin of 

1 Kent's Ck>m., vol III, pp^ 10, It > Benedict's Adm., § 5L 
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these laws, there is no dispute in regard to their great 
value and molding influence upon subsequent maritime 
laws. They have held their place to the present time as 
authority in the courts of England, and also in this 
country.^ 

We may next notice the laws of Wisbuy, compiled, it is 
said, by the merchants of the city of Wisbuy, in the island 
of Gothland, in the Baltic sea, about the year 1828. It 
is affirmed on high authority that these laws were but a 
supplement to the laws of Oleron, and constituted the 
maritime law of all the Baltic nations north of the Ehine, 
in like manner as the laws of Oleron governed in Eng- 
land and France, and the provisions of the Consolato on 
the shores of the Mediterranean. " They were," says 
Chancellor Kent, " on many points, a repetition of the 
laws of Oleron, and became the basis of the ordinances 
of the Hanseatic league." ' 

This reference to the Hanseatic league calls for a brief 
account of that eminently wise and widely influential 
combination. It originated with the cities of Lubec, 
Bremen, and Hamburg, about the year 1254, and was de- 
signed as a protection to their commerce, and a defense 
against the invasion of outside barbarians, to whose hos- 
tile incursions the free Hanseatic towns were subject. 
The confederacy proved so beneficial to its constituents 
that other states were drawn within its folds, and it ulti- 
mately embraced all the cities and large towns on the 
Baltic, and on the navigable rivers of Germany. For 
their protection and government the confederates adopted 
a maritime code, formed on preceding sea-laws, espe- 

1 Walton V. The Ship Neptune, 1 Peters' Adm. Dec. 143; Mather- 
Strom V. Ship Hazard, 2 Hall's I* J. 859; Sims v. Jackson, 1 Pet 
Adm. Dea 157. 

'8 Kent's Com., pi 18, where he cites the authority of Clirao. 
9 
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cially the laws of Oleron and Wisbuy. In 1614 delegates 
from the several constitaenoies met in convention at 
Labeo and revised and enlarged their code, which was 
issued under the title "«/tAj Ha/nseaiicum Maritinumy 
This production was published at Hamburg in 1667, 
with a commentary by Kuricke, and took high rank in 
maritime jurisprudence which it has ever since held. 

Of modern maritime legislation the most notable and 
important is that of the French Maritime Ordinance of 
1661. This ordinance, which has reflected much glory 
upon the reign of Louis XIV., is largely due to the 
genius and administrative wisdom of Colbert, his minister 
and secretary of state, and also inspector and general 
superintendent of commerce and navigation. The pro- 
duction of this celebrated work required an intimate ac- 
quaintance with all the known maritime codes of the 
world; the existing conditions of civilization and com- 
merce to which each was adapted, with their excellencies 
and defects, respectively; a thorough knowledge of the 
existing national wants, together with a sagacious fore- 
cast of the future ; and exceptional skill in adapting means 
to ends. Manifestly a work of great magnitude; but Col- 
bert was equal to the task; and, as such a work in detail 
required the assistance of subordinates, he had the im- 
portant faculty of selecting the right men for his purpose. 
The outcome was an ordinance which largely exceeded 
in value all prior and then existing maritime codes. 

In addition to the more important codes now mentioned, 
the great body of admiralty and maritime law has been 
enriched, developed and adapted to new conditions by 
commentaries, legislation and judicial decisions, a specific 
reference to which the limits of this treatise will not 
permit. 

"The English nation,'' says Chancellor Kent,* "never 

iKent^sCom., p. la 
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had any gei3^eral and solemnly enacted code of maritime 
law resembling those which have been mentioned as be- 
longing to the other European nations and promulgated 
by legislative authority. This deficiency was supplied, 
not only by several extensive compilations, but it has been 
more eminently and more authoritatively supplied by a 
series of judicial decisions, commencing about the middle 
of the last century." England and other commercial 
nations are largely indebted to that pre-eminent jurist, 
Lord Mansfield, who, by his exhaustless store of legal 
knowledge, embracing the maritime codes and compila- 
tions known in his day, disclosed to the English bar their 
great value, and inspired in the judiciary a respect for 
their authority, theretofore unknown in that kingdom. 

Some general authorities are cited below for the benefit 
of readers who may wish to make a more exhaustive 
study of this subject.^ 

§ 84. Admiralty Jurisdiction. — In juridical nomen- 
clature, jurisdiction signifies the power of courts to en- 
tertain, hear and determine legal and equitable actions 
and proceedings. This jurisdiction is limited by places, 
persons and subject-matter, all judicial tribunals having, 
severally, defined limitations. Broadly stated, the juris- 
diction of admiralty courts is limited to maritime contro- 
versies, namely, such as pertain to the navigation of the 
Bea and other public waters.* But while this is true ety- 
mologically, and by the general consensus of civilized na- 
tions, there has been more or less disagreement among 
the nations, and even in the same nation at different pe- 
riods of its history, in respect to the subjects embraced 

1 8 Kent's Com., sea XII; Benedict's Adm., §§ 8, 51 ef seq.; 2 Cooley's 
BL, pp. 68, 105 et seq,; Pom. Munia Law, pp. 851-857, together with 
ihe authorities thereunder respectively cited. 
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in the designation " maritime controversies." These dif- 
ferences, however, have not been due to any inherent 
difficulty of discrimination, but rather to adventitious 
circumstances. English admiralty jurisdiction, for exam- 
ple, at the time of the American Eevolution, was restricted 
to narrow limits compared with its scope at an earlier 
period, or with that of the United States. This condition 
was the outcome of a bitter controversy or rivalry be- 
tween the common-law courts and the court of admiralty. 
It is sufficient to say here in explanation that power 
was with the law courts, and was used effectively, to nar- 
row the jurisdiction and lower the prestige of English 
admiralty courts.* 

It may conduce to a better understanding of English 
admiralty to state that its jurisdiction did not originate 
in a statutory grant, but in a commission from the crown, 
in virtue of the royal prerogative.' A change was made 
in the English judicial system by acts of parliament in 
1873 and 1875, which, among other provisions, defined 
the jurisdiction of the high court of admii*alty.' It 
should be noted also that the jurisdiction of the English 
court of admiralty embraces three classes of subjects 
which give it, by custom, dififerent names, each signifying 
the particular subject of its jurisdiction, viz. : first, prize 
courts, having cognizance of questions relating to prizes 
of war; second, instance courts, having jurisdiction of 
civil suits of a maritime character between party and 
party; and third, criminal courts, having jurisdiction of 
maritime crimes, all included in the admiralty jurisdic- 
tion.* It will be seen that " admiralty court " and " in- 

1 Benedict's Adm., §§ «, 14, 74, 75, 81, 98, 105, 110-118, 188; Edw. 
Adm. Jur. 17; Dunlap's Adm. Praa 18; Pom. MuniOi Law, 517; 2^ 
Story on Const, §§ 1668-1674. 

» Benedict's Adm., ^ 47-60, 109, 118. 128, 141. 

»2 alley's BL, p. 80, n. (1). 

* Benedict's AdnL, § 880; 2 Cooley's Bl., p, 107, n. (IX 
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stance court,*' having substantially the same meaning, 
are sometimes used interchangeably in the books, tending 
to confusion in the mind of the reader. 

§85. United States ftdmiraltyjurisdietion.— Under 

the government of the United States, admiralty jurisdic- 
tion is established and regulated by the federal constitu- 
tion and congressional legislation. It is conferred upon 
the general government by the constitution, and its dis- 
tribution and regulation devolved upon the congress.' 

In the exercise of its constitutional power, congress has 
made the following provisions, viz.: United States dis- 
trict courts are clothed with jurisdiction "of all crimes 
and oflfenses cognizable under the authority of the United 
States, committed within their respective districts, or 
upon the high seas, the punishment of which is not cap- 
ital;" "of all civil causes of admiralty and maritime 
jurisdiction; saving to suitors in all cases the right of a 
common-law remedy, when the common law is competent 
to give it; and of all seizures on land and on waters not 
within admiralty and maritime jurisdiction. And such 
jurisdiction shall be exclusive, except in the particular 
cases where jurisdiction of such causes and seizures is 
given to the circuit court. And shall have original and 
exclusive cognizance of all prizes brought into the United 
States, except as provided in paragraph six of section six 
hundred and twenty-nine." ^ 

The exception referred to in the foregoing section re- 
lates to the proceedings for the condemnation of prop- 
erty taken as prize, in pursuance of section 5308, in which 
cases circuit courts have jurisdiction.' And the proceed- 

lU. a Const, art ni, seo. 2. 

2R. a of U. a (Bout ecL), sea 668, paragraphs i and 8, ppt 94, 95. 

3Id., pi 111, par. ft. 
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ings there referred to are such as occur in cases of insur- 
rection against the government; in which cases circuit 
courts have concurrent jurisdiction.^ 

It is also provided that " the trial of issues of fact in 
the district courts, in all causes except cases in equity and 
cases of admiralty and maritime jurisdiction, and except 
as otherwise provided in proceedings in bankruptcy, shall 
be by jury. In causes of admiralty and maritime juris- 
diction relating to any matter of contract or tort arising 
upon or concerning any vessel of twenty tons burden or 
upward, enrolled and licensed for the coasting trade, and 
at the time employed in the business of commerce and 
navigation between places in different states and terri- 
tories upon the lakes and navigable rivers connecting the 
lakes, the trial of issues of fact shall be by jury when 
either party requires it."* 

It is further provided, in effect, that in all causes of 
admiralty jurisdiction, in which jurisdiction is vested in 
the courts of the United States, it shall be exclusive of 
the courts of the several states; saving to all suitors in 
all cases, the right of a common-law remedy, when the 
common law is competent to give it.' 

It is further provided that, " from all final decrees of 
a district court in causes of equity or of admiralty and 
maritime jurisdiction, except prize cases, where the mat- 
ter in dispute exceeds the sum or value of fifty dollars, 
exclusive of costs, an appeal shall be allowed to the cir- 
cuit court next to be held in such district, and such circuit 
court is required to hear and determine such appeal."* 

Further, "an appeal shall be allowed to the supreme 

lid., p. 1081, seoa 5308, 580a 
« Id., p. 97, sea 560. 
* Id., sea 711, par. 8, pp. 184* 188L 
«Id.,8ea681, pilia 
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court from all final decrees of any district court in prize 
causes, where the matter in dispute, exclusive of costs, 
exceeds the sura or Value of two thousand dollars; and 
shall be allowed without reference to the value of the 
matter in dispute on the certificate of the district judge 
that the adjudication is of general importance. And the 
supreme court shall receive, hear and determine such ap- 
peals, ttnd shall always be open for the entry thereof." ^ 

It is further provided that, "An appeal shall be allowed 
to the supreme court from all final decrees of any circuit 
court, or of any district court acting as a circuit court, in 
cases of equity, and of admiralty and maritime jurisdic- 
tion, where the matter in dispute, exclusive of costs, ex- 
ceeds the sum or value of two thousand dollars, and the 
supreme court is required to receive, hear and determine 
such appeals." ' 

There is a further enactment relating to procedure in 
admiralty and maritime causes, providing that the cir- 
cuit court in such causes shall find the facts and the con- 
clusions of law separately, and the court may, upon the 
consent of the parties, impanel a jury to whom shall be 
submitted the questions of fact, as in cases at common 
law.' 

The above quotations comprise the constitutional and 
statutory jurisdiction of the United States courts in ad- 
miralty and maritime causes. For the action of congress 
references have been made to Boutwell's edition of the 
Ke vised Statutes of the United States; and for the reason 
that this compilation gives, not only the text of the sev- 
eral provisions, but the exposition and construction there- 

1 Id, 860.694, p. 129. 

2 Id., sea 692, p. 129. 

'Sup. toR a of U. a, ch. 77, p. 6a And see Story on Const, §§ 1663- 
1674; 1 Kent's Com., pp. 858, 360-867, 871, 877, 878; Benedict's AdoL, 
§§15,16-1^. 
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of by the snpreme oourt of the United States, in the case 
of every provision upon which that tribunal has passed; 
a very convenient and valuable arrangement for the stu- 
dent and practitioner. 

Says Judge Story:* " The admiralty and maritime juris- 
diction conferred by the constitution embraces two great 
classes of cases, — one dependent upon locality and the 
other upon the nature of Uie contract The first respects 
injuries done upon the high sea, where all nations claim 
a common right and common jurisdiction ; or acts or in- 
juries done upon the coast of the sea; or, at furthest, acts 
or injuries done within the ebb and flow of the tide. The 
second respects contracts, claims and services purely mari- 
time, and touching rights appertaining to commerce and 
navigation. The former is again divisible into two great 
branches, — one embracing captures and questions of 
prize arising jure heUi; the other embracing acts, torts 
and injuries strictly of civil cognizance, independent of 
belligerent operations." Since this was written by that em- 
inent judge, the jurisdiction of the United States admi- 
ralty courts has been extended, by congressional action and 
judicial construction, to the great lakes and their navi- 
gable waters, and to the great rivers, even though their 
navigable course may be entirely within the limits of a 
single state.* 

§ 86. Admiralty Jurisdiction of the state eonrts.— 
Prior to the American Eevolution, the British colonial 
courts of this country had a more extensive admiralty ju- 
risdiction than did the English home admiralty courts. 

> story on Const, § 166a 

2 References above; The Lottawanna, 21 Wall. 528; The Mosee Tay- 
lor, 4 Wall. 411; The Belfast, 7 Wall 624; Leon v. Galceran, 11 WalL 
185; The Genesee Chief, 12 How. 443; The Eagle, 8 Wall. 15: Fretz v. 
Hull, 12 How, 466; Cooley's Princip. Const Law, p. 114 e^«eg. 
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This difference, the statement of which at first view ap- 
pears improbable, is due to the fact that the colonial 
courts derived their authority directly from the king's 
commission, and were not restricted by hostile legisla- 
tion instigated by the law courts, as were the English 
admiralty courts; the established rule being that British 
statutes do not bind the colonies unless expressly therein 
named, and in none of the acts of parliament affecting 
admiralty jurisdiction were the American colonies named. ^ 
In the transition from English colonies to American 
states, our territorial courts of admiralty lost none of 
their judicial power or jurisdiction, each retaining its 
own in full measure; but among the independent states, 
each determining and regulating its own judicial system, 
there was much yariety in the organization and jurisdic- 
tion of their admiralty courts; some, even, having no dis- 
tinctive admiralty and maritime tribunals, their appro- 
priate functions being exercised by other courts.^ 

To the federal government on its organization the 
states and territories granted a portion of their sover- 
eignty and powers, reserving the residue to themselves 
and the people of the United States. These grants are 
embodied in the constitution of the United States, which 
consists of certain enumerated powers,* among which is 
that of the judicial power in "all cases of admiralty and 
maritime jurisdiction." * 

The true construction of this grant has given rise to 
much judicial discussion, and some contrariety of opinion 
among learned jurists; and, Indeed, it cannot be confi- 
dently affirmed that the differences of opinion developed 

1 Ante, g 84; Benedict's Adm., §g 118, 16t 

2 Benedict's Adnu, §§ 166-171. 
*AfUe,ch.lY. 

* U. & Const, art. Ill, § 2; ante, § 85. 
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by the discussion have all yet been definitely settled. 
One question involved is, in the language of Judge Story, 
" whether judicial power of the United States in any 
cases, and if in any, in what cases, is exclusive in the 
courts of the United States, or may be made exclusive at 
the election of congress." ^ The judge further says: " It 
would be difficult, and perhaps not desirable, to lay down 
any general rule in relation to the cases in which the ju- 
dicial power of the courts of the United States is exclu- 
sive of the state courts, or in which it may be made so 
by congress, until they shall be settled by some positive 
adjudication of the supreme court. That there are some 
cases in which that power is exclusive cannot well be 
doubted ; that there are others in w^hich it may be made 
so by congress, admits of as little doubt; and that in 
other cases it is concurrent in the state courts, will scarcely 
be denied." * 

Quoting further from Judge Story: "It is a far more 
difficult point to affirm the right of congress to vest in 
any state court any part of the judicial power confided 
by the constitution to the national government. Con- 
gress may, indeed, permit the state courts to exercise a 
concurrent jurisdiction in many cases; but those courts 
then derive no authority from congress over the subject- 
matter, but are simply left to the exercise of such juris- 
diction as is conferred on them by the state constitution 
and laws."' 

More than half a century has elapsed since Judge 
Story wrote as above quoted, during which time the leg- 

^ Story on Const, § 1748, and cases there cited. 

> Id., § 1754^ and citations thereunder. 

'Story on Const, § 1755; Houston v. Moore, 6 Wheat 27, 28» 
And see Cooley*8 Princip. Const Law, pp. 118-120; Pom. Munic. Law, 
§g 99-102; Benedict's Adm., g§ 19, 45, 11&-171; 1 Kent's Com., p. 853 
et aeq.; ante, ^ 85^ 
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islation of congress and adjudications of the sapreme 
court have contributed in a measure to a settlement of 
the vexed questions connected with this subject; but it 
cannot confidently be said that no further difficulties of 
construction will arise. That point reached, jurisdictional 
difficulties will disappear; for all admiralty and mari- 
time causes, not within the exclusive jurisdiction of the 
federal courts, will be open to the state courts exclusively 
or concurrently, in their respective territorial spheres. 

§ 87. Prize courts and cases.— This branch of admi- 
ralty jurisdiction has already been incidentally referred 
to; but its importance, and in some respects exceptional 
features, suggest further brief notice of the subject. 

The root of the prize system is found in the ancient 
doctrine that iiny person might seize to his own use 
goods belonging to an alien enemy; and this right ex- 
tended to captures on the sea. This early doctrine has 
held its place, with greater or less modifications, in the 
admiralty codes of all maritime nations, and is now a 
prominent subject of international law, to which it prop- 
erly belongs. In course of time it became an established 
rule, under the law of nations, that the property captured 
would not vest in the captors without adjudication and 
condemnation by a prize court, the captors in the mean- 
time holding the property in trust for the parties to whom 
it should be awarded by the court. By another modifi- 
cation the prize vested in the sovereign of the nation to 
which the captors belonged; but the practice became 
general to distribute the proceeds of captured property 
among the captors ^^as a reward for bravery and a stim- 
ulus to exertion." * 

1 1 Coo1ey*8 BL, p|x 100, 101, 890, 401; Benedict's Adm., §§ 806 e^ seq.; 
1 Kent's Com., pp. 100 et aeq,, 850. 



Digitized by 



Google 



140 ADMIRALTY AND MABTTIME LAW. [§ 87. 

Such, in brief, being the origin and character of prize 
law, the next inquiry relates to its administration. It 
will be remembered that the admiralty courts of Eng- 
land were held before the lord high chancellor, or his 
deputy, without a jury, having jurisdiction in admiralty 
and maritime causes, including prize cases, and proceed- 
ing according to the methods of the civil law. Appeals 
from these courts in ordinary cases lay to the king in 
council, as did also appeals from the vice-admiralty courts 
in America and other British colonies. Appeals from 
the colonial courts might also be taken to the courts of 
admiralty in England. But in cases of prize vessels 
taken in time of war, in any part of the world, and con- 
demned in any courts of admiralty or vice-admiralty as 
lawful prizes, the appeals lay to certain commissioners of 
appeals consisting chiefly of the privy council, and not to 
" judges delegates." ^ 

Under the government of the United States, the dis- 
position of prizes, and the treatment of prize cases, are 
regulated by acts of congress.* 

In the United States there are no admiralty courts, 
eo nomine; but there is maritime law, whose administra- 
tion is committed to established courts of other names 
and other functions, which, when sitting in admiralty 
oauses, including prize cases, are called admiralty courts. 
By the federal constitution, as we have seen, the judicial 
power of the United States " extends to all cases of ad- 
miralty and maritime jurisdiction." By force of this pro- 
vision, under judicial construction and congressional leg- 
islation, exclusive exercise of this power in certain classes 
of admiralty and maritime causes is confided to the dis- 

1 1 Cooley's Bl., p. 6a 

2R. a of U. a (Bout. ecLX S§ 1480, 4618-1651; Sup. to Id., §§ 1% 003; 
BeQedict*s Adtn., §§ 806, 509-5ia 
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trict, circuit, and supreme courts of the United States; 
while in other cases the state courts may take cogni- 
zance.^ 

§ 88. Torts and crimes.— It has already appeared in- 
cidentally in the foregoing pages ^ that admiralty courts 
have jurisdiction of torts and crimes. But a more direct 
and specific statement of this jurisdiction may be helpful 
to readers unacquainted with admiralty jurisprudence. 
It may be stated generally that courts of admiralty have 
always had cognizance of all cases of damage from civil 
torts and injuries committed on the sea, or on waters of the 
sea where the tide ebbs and flows. It has been forcibly 
and plausibly said, however, that "it may be doubted 
whether the civil jurisdiction, in cases of torts, does not 
depend upon the relation of the parties to a ship or vessel, 
embracing only those tortious violations of maritime right 
and duty which occur in vessels to which the admiralty 
jurisdiction, in cases of contract, appertains. If one of 
several landsmen bathing in the sea should assault or im- 
prison or rob another, it has not been held here that the 
admiralty would have jurisdiction of the action for the 
tort."» 

The admiralty also has jurisdiction of maritime crimes 
and misdemeanors. The judicial power vested in the 
general government in " all cases of admiralty and mari- 
time jurisdiction" embraces criminal as well as civil 
cases; and its exercise by that government is intrusted 

I Ante, § 85; Benedict's Adm., g§ 315, 316, 320, 327 et seq., 509-512, 578, 
570-598, 315, 317; 1 Kent's Ck>m., pp. 100, 104^ 852-^60; Pom. Munio. 
Law, § 17a 

^ Ante, § Si, 

' Benedict's Adm., §§ 308-312, and cases there cited; Dunlap's Adnu 
Proa 403» 409; 2 Story on Const, §g 1668-1674; 2 Cooiey's BJ., pp. 105- 
lOS. 
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to the United States courts by the constitution; while 
the same classes of maritime cases, not within the exclu- 
sive jurisdiction of the federal courts, are within the cog- 
nizance of the state courts within their respective spheres.^ 

In the trial and punishment of admiralty and maritime 
criminal oflfenses, in addition to the acts of congress above 
referred to, there are certain constitutional requirements 
which must be observed: 

First. "No person shall be held to answer a capital 
or otherwise infamous crime, unless on presentment or 
indictment of a grand jury, except in cases arising in the 
land or naval forces, or in the militia when in actual serv- 
ice in time of war or public danger/' * 

Second. " The trial of crimes, except in cases of impeach- 
ment, shall be by jury, and such trial shall be held in the 
state where the said crimes shall have been committed ; 
but when not committed within any state, the trial shall 
be at such place or places as the congress may, by law, 
have directed." ' 

Third. "In all criminal prosecutions the accused shall 
enjoy the right of a speedy and public trial by an impar- 
tial jury of the state and district where the crime shall 
have been committed, which district shall have been pre- 
viously ascertained by law, and to be confronted with the 
witnesses against him, to have compulsory process for ob- 
taining witnesses, and to have the assistance of counsel 
for his defense.''* 

§ 89. Sonrces of onr admiralty and maritime law.— 

From the early ages of the world to the present time 

1 U. S. Const., art III, sea 2, and acts of congress cited ante, % 85. 
* Art V, amend, to U. & Const 
'U. a Const, art III, sec. 2L 

< Amend, of the U. S. Const, art VL And see Benedict's Adm., 
g§ 570-573; 1 Kent's Com., pp. 859-865; Pom. Munic Law, §§ 45, 172, 

na 
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men have gone "down to the sea in ships," and done 
" business in the great waters; '* a business unlike that of 
the land. And, as the land has had laws adapted to the 
government of its affairs, so has the sea. All commercial 
nations have had their maritime codes, adjusted to exist-* 
ing conditions in time and place. A brief historical sum- 
mary of the principal maritime codes of the past has been 
herein given.* All of these codes, and others of which 
any record remains, supplemented by the learning and 
wisdom of learned jurists, found in commentaries and judi- 
cial records, have contributed to the admiralty and mari- 
time jurisprudence of the United States. Our system, 
also, like its predecessors, is largely indebted for its prin- 
ciples and practice to the Eoman or civil law, which 
prevailed in the countries from whence emanated the 
maritime codes to which reference has been made.^ "We 
are less indebted to the mother country for our admiralty 
and maritime law than for our body of common law, by 
reason of the subordinate and restricted condition of its 
admiralty jurisdiction at the time of the American Revo- 
lution; even the American colonial courts then having a 
more comprehensive admiralty jurisdiction than did the 
admiralty courts of England.' 

§ 90. Snbjects of admiralty and maritime law, — We 

have seen already that admiralty causes are controversies 
arising out of the navigation of the sea and other public 
waters; and that admiralty courts are those which have 
cognizance of maritime causes.^ It has further appeared 
that, stated generally, admiralty jurisdiction embraces 

'Benedict's Adm., §§ 6^ 851, 857; Bra Civ. & Ad. Law, 84; ante, 

§8a 

s Benedict's Adm., §§ 111-118; ante, g Sa 
^Ante,§8Z. 
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contracts, torts and crimes pertaining to the realm and 
navigation of the sea; ^ but a supplemental notice of the 
leading subjects of admiralty cognizance may be of inter- 
est, and perhaps useful, to a class of readers. It will be 
borne in mind that all subjects of admiralty and mari- 
time law relate in some way to ships and maritime navi- 
gation; and that **ship" is a general term, equivalent in 
the general law to vessel, which is defined "a locomotive 
machine adapted to transportation over rivers, seas and 
oceans." ' And further, that in the purview of admiralty 
law, any floating craft upon the sex or other public waters 
is a vessel within the foregoing definition, whatever its 
size, shape or name, or in whatever employment engaged, 
or by what motive power impelled, whether by wind, 
steam, electricity, compressed air, liquid air, or some force 
awaiting discovery. 

Briefly stated, the leading subjects of admiralty law 
are the following, viz. : 

1. Ownership and tcse of the vessel. — Under this head 
many important questions arise for judicial settlement. 
One or more persons may become the owner or owners 
of a ship by building it at their own expense, by purchase 
or by capture; and where the ownership is by two or 
more, their relation to each other may be that of part- 
owners, partners, joint tenants or tenants in common. 
Each of these relations has its own peculiar law, differ- 
ing more or less from either of the others; and, all told, 
presenting a variety of questions for admiralty cogni- 
zance, some by suits in personam^ and others by proceed- 
ings in rem. And where there are several owners, the 
use and control of the vessel often leads to dispute and 
litigation. 

1 Ante, §§ 84, 88. > Benedict's Adm., § 215^ 
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2. 8eam&n?9 wages, — Disputed claims for seamen^s 
wages are of frequent occurrence, and often reach the 
admiralty courts for adjudication. The term " mariner," 
used often interchangeably with seaman, is very compre- 
hensive, including all persons employed on board ships 
during a voyage to assist in their navigation or preserva- 
tion, or to promote the purposes of the voyage. Masters, 
mates, sailors, surveyors, carpenters, coopers, stewards, 
cooks, cabin boys, kitchen boys, engineers, pilots, firemen, 
deck hands, waiters — women as well as men — are mari- 
ners.^ These various servitors have their rights, which, if 
denied or violated on board, will be enforced and redressed 
on shore, in a court of admiralty. 

8. Wharfage a/nd dockage. — Claims against the owners, 
master, and the ship itself, " for the use of the wharves, 
docks or piers, during the building, fitting, forwarding, 
supplying, loading and unloading, and repairing of a ves- 
sel," are the subjects of admiralty jurisdiction; and this, 
even when the vessel is lying at a distance from the 
wharf, dock or pier, and the latter are used temporarily 
for boats or cargo.* 

4. Contracts of affreightment — Agreements for the car- 
riage of persons or property are contracts of affreight- 
ment, whether written or oral, express or implied, and 
are within the admiralty jurisdiction. When the con- 
tract is written it is termed a bill of lading. If the 
agreement to carry goods or passengers be not faithfully 
performed and damages ensue, the ship, master and own- 
ers are liable therefor, the ship in a proceeding in rem^ 
and the master and owners in a suit in versonam. And 

1 Benedict's Adm., § 378; Donlap^s Praa 6Sl 

2 Benedict*B Adm., § 28a 

10 
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f 

on the other hand, for non-payment of freight the master 
and owners may proceed in admiralty against the goods 
in rerrij or against the party liable for the freight in per- 
sonam^ for its recovery. 

It may be noted in this connection that a ship, or some 
defined portion of it, is sometimes rented for a voyage at 
a stipulated sum in gross as compensation, or for so much 
a ton for a specified period ; in which case the contract 
is usually denominated a charter. When not in writing, 
however, it is not, properly speaking, a charter, although 
so called. When not under seal it is usually called a mem- 
orandum of charter. The familiar term " charter-party " 
is a deed in two parts. The admiralty has jurisdiction 
over this class of cases. 

5. Pilotage, — The admiralty also has cognizance of 
questions concerning pilotage. Pilots are of two classes: 
first, an oflBcer serving on board the ship during its voy- 
age and having charge of the helm and the ship's course; 
the second is a person taken on board at a particular 
place to guide the ship through some difficult and dan- 
gerous part of its way, or from or into port, — a service 
often requiring much skill and experience. In the first- 
named class of cases the pilot is simply a mariner, with 
the same rights and remedies as other mariners. In the 
second class, the qualifications for the service being ex- 
ceptional and the responsibility of the pilot great, he is 
entitled to special consideration by the admiralty when 
competent and faithful in the discharge of his duties; 
especially as he is subject to degradation and punishment 
when his incompetency or carelessness causes injury to 
person or property. To enforce compensation for his 
services, the pilot may proceed in rem against the ship, 
or in personam against the master or owner. 
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6. Maritime liens. — The emergency sometimes occurs 
that a ship on its voyage, when at a point far distant 
from its owners and with no means of timely commu- 
nication with them, requires fiupplies or repairs; the mas- 
ter, in such case, if he lack the necessary funds for the 
purpose, has full power as agent of the owners to borrow 
money on their credit for the requisite supplies or re- 
pairs, and to hypothecate the vessel as security. 

From the nature and exigencies of maritime commerce, 
there are numerous cases in which the contracts, and 
torts, even, of the master will effect a lien upon the vesr 
sel without formal hypothecation. Maritime liens may 
be created by implication or by operation of law. 

It should be noticed that maritime liens differ from 
common-law liens in the important particular that the 
former do not, as do the latter, depend for validity upon 
possession by the lienee. 

7. Bottomry y and respondentia bonds, — "Bottomry 
bonds are those on which a sum of money is loaned for a 
particular voyage on the security of the ship — the ship 
and freight — or the ship, freight and cargo, on condition 
that if the voyage be performed safely, the money and 
interest shall be paid; and if she do not arrive, but is lost 
by a peril of the sea, then none shall be paid." ^ 

ResponderUia bonds are like the last named, with the 
exception that they are made on the security of the cargo 
alone instead of the ship, and lack the element of mari- 
time risk, the owner being personally responsible. 

All questions connected with, or growing out of, mari- 
time liens of every variety, are subjects of admiralty cog- 
nizance. 

8. Average contribution. — In the perils of navigation it 
sometimes becomes necessary to lighten the ship's burden 

1 Benedict's Adm., § 29a- 
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by throwing overboard a portion of the cargo in order to 
save the residae. In such case, all the freighters whose 
property is thos saved are liable to contribute, respect- 
ively, in proportion to their goods saved, to make up the 
loss of those whose goods have been sacrificed for the 
common benefit. This constitutes what is known as aver- 
age contribution, which is emineLtly equitable and just. 
There are also other cases of jettison c f cargo, in which 
the rights of parties concerned become the subjects of 
admiralty adjustment. 

9. Salvage. — This subject of admiralty jurisdiction is 
thus concisely and accurately defined : * " Salvage is the 
compensation that is to be made to persons by whose as- 
sistance a ship or its lading has been saved from impend- 
ing peril, or recovered after actual loss. I: is of two 
kinds: military salvage, consisting of recapture or rescue 
of a ship from an enemy; and civil salvage, consisting of 
saving in cases of property derelict and shipwrecked, or 
in peril'* 

10. Torts. — In addition to what has been said on the 
subject of torts,' it is pertinent to state in this connection 
that there are numerous torts incident to navigation, all 
of which are within the admiralty jurisdiction. Theso 
may consist of assaults or other direct personal injuries 
by the officers and crew upon each other, or upon the pas- 
sengers, tortious injuries, direct or indirect, to the ship or 
freight; and, in short, any or all the torts known to so- 
ciety on the land, differing in character only as circum- 
stances differ, all being the tainted outgrowth of the same 
corrupt root. 

The foregoing specifications embrace only the leading 

1 Benedict's Adm.» g 80a ^Anie, % 8a 
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subjects of admiralty and maritime law, in their main 
features, all that the prescribed limits of this work will 
permit; but enough to answer the purpose in view, to give 
the reader an idea of the broad and important field of 
admiralty jurisdiction; 

§ 91. Admiralty procedure and practice. — The pro- 
cedure and practice in courts of admiralty are peculiar, 
differing widely from those of the courts of law, and hav- 
ing nearer resemblance to the procedure and practice in 
courts of equity. A discussion of this branch of the gen- 
eral subject of the present chapter is not consistent with 
the plan and scope of this work. Full treatment in de- 
tail of the methods of procedure, and the rules of prac- 
tice, including forms, are readily accessible to all who may 
desire the knowledge. 
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§ 92. Definition. — International law connsts of the 
principles and rules established for the government of 
nations in their intercourse with each other. There are 
social and commercial relations among civilized nations, 
as well as between the individuals of a nation; and, in 
the present imperfect condition of humanity, the former, 
no less than the latter, require binding rules for the reg- 
ulation of their intercourse. The definition formulated 
by Dr. Wheaton, a recognized authority on international 
law, is the following: " International law, as understood 
among civilized nations, may be defined as consisting of 
those rules of conduct which reason deduces, as conso- 
nant with justice, from the nature of the society existing 
among independent nations; with such definitions and 
modifications as may be established by general consent." * 
Of international law. Chancellor Kent says: "By this 
law we are to understand that code of public instruction 
which defines the rights and prescribes the duties of na- 
tions in their intercourse with each other. The faithful 
observance of this law is essential to national character, 
and to the happiness of mankind."* Blackstone writes 
thus: " The law of nations is a system of rules, deducible 
by natural reason, and established by universal consent 
among the civilized inhabitants of the world in order to 
decide the disputes, to regulate the ceremonies and civil- 
ities, and to insure the observance of justice and good 
faith in that intercourse which must frequently occur be- 
tween two or more independent nations and the inhabit- 
ants belonging to each. This, general law is founded 
upon this principle, that different nations ought in time 
of peace to do each other all the good they can, and in 
time of war as little harm as possible without prejudice 

1 LawT. Wheat Int. Law (2d Ann. ed.), p. 2a 
* Kent, Com. (5th ed.), p. 1. 
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to their own real interests. And, as none of these states 
will allow a superiority in the other, therefore neither 
can dictate or prescribe the rales of this law to the rest; 
but such rules must necessarily result from those prin- 
ciples of natural justice in which all the learned of every 
nation agree; or they depend upon mutual compacts or 
treaties between the respective communities; in the con- 
struction of which there is also no judge to resort to, but 
the law of nations and reason being the only one in 
which all the contracting parties are equally concerned, 
and to which they are equally subject." ^ Other defini- 
tions to the same effect, though differing somewhat in 
phraseology, might be cited ; but the foregoing are suf- 
ficient to convey a correct idea of the character and office 
of international law. 

§ 93. Fablic and private international law.— A dis- 
tinction must be recognized between public and private 
international law. The former deals with the relations 
and the rights and duties of independent sovereign na- 
tions and states between and towards each other; the 
latter comprises the relations, rights and duties of the 
subjects of different nations or states between and to- 
wards each other. This involves the power of the nation 
or state to act upon the persons or property within its 
own territorial limits and frequently presents questions 
of much importance for adjudication.' 

1 2 CooIey*8 Bl. (8d ed.), pi 60. And see Wilson ▼. McNamee, 102 U. a 
874; Hogsheads t. Boyle, 9 Cranob, 198; Whart Crim. Law, 130. 

«See Story, Confl. Laws, §§ 18-28; Id., §§ 464, 876-882; Whart 
Confl. Laws, § 685; Cooley, Prinoipb Const Law, p. 178 et acq.; Hoyt 
V. Sprague, 103 U. a 680; Harvey v. Richards, 1 Mason, 881; Oakey v. 
Bennett H How. 83; StiU t. Worswick, 1 H. Black. 665; Bank of Au- 
gusta v. Earle, 18 Pet 519; Ennis t. Smith, 14 How. 400; Despard r. 
Churchill, 58 N. Y. 192. 
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The rules of private international law are summed up 
as follows: "1. Every nation possesses an exclusive sov- 
ereignty and jurisdiction within its own territory as to 
all property, persons and contracts. 2. No state can by 
its laws directly aflfect or bind property out of its ter- 
ritory, or persons not residents therein. 3. Whatsoever 
force and obligation the laws of our country have in an- 
other depends solely upon the laws of the latter, that is, 
by the comity exercised by it." ^ 

§ 94. Origin of international law. — Distinguished 
writers have entertained conflicting theories in respect 
to the origin and foundation of international law; but 
the foregoing quotations and authorities' express the 
writer's views, and also, it is believed, the consensus of 
opinion among leading publicists of the present day. As 
a community of independent nations have no common 
legislature or judicial authority to establish or determine 
the law by which their reciprocal relations shall be gov- 
erned, it is obvious that, by international law or its equiv- 
alent, the law of nations, is not meant a formal or written 
code, but rather a body of unwritten principles and rules 
founded on reason and justice, and adopted by common 
consent, which are suited to the relations, conditions and 
purposes for which they were established. There are, it 
is true, written treaties on various subjects between inde- 
pendent nations which, as between the parties thereto, 
have the force of law upon the matters to which they 
relate; but these compacts do not constitute in a com- 
prehensive sense the common law of nations, nor release 
the parties thereto from the general obligations of that 
law. Conventions between particular independent na- 

i Story, Ck)nflL Laws, §g 18-28; Hoyt t. Sprague, 103 U. a 630. 
^ Ante, §92. 
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tions may, however, and do in fact, contribute to the body 
of international law, by their general adoption, as fur- 
nishing wise and just rules for guidance in like cases. 
They serve, moreover, as evidence of the law of nations 
in cases of doubt or of novel impression. And, indeed, a 
line of similar treaties or compacts in a particular class 
of cases may grow into a standing rule of international 
law.^ 

§ 95. Soarces of international law. — The great com- 
munity of independent, sovereign nations, having no 
common legislature or judicial tribunal to make and ad- 
minister a code of laws for the government of their rela- 
tions and commerce with each other, we look in vain to 
the municipal law, written or unwritten, of any one coun- 
try or state as the fountain of international law, but must 
seek its sources in other directions. In our search, we 
naturally first consult the works of learned authors who 
have made the subject of international law a special 
study, and given us the result of their unwearied and 
discriminating investigations in all the fields of knowl- 
edge available. The text-books of these writers are in- 
dispensable to students of international law, to members 
of the legal profession, and of great value to all who for 
any reason may require a knowledge of this interesting 
and important branch of jurisprudence. The value of reli- 
able text-books is often greatly under-estimated. Karely 
does the reader appreciate the amount of patience, re- 
search, unwearied labor and discriminating study which 
the construction of such a book may have cost the au- 
thor. It is a wise as well as a pithy maxim: " Let him 
who would thoroughly understand a subject write a book 

1 Lawr. Wheat Int Law (2d Ann. ed), p. 27 et seq,; Woolsey, Int 
Law, g§ 101, 102; Foster v. Neilson, 2 Pet 814. 
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on it." There is some truth in that quaint old proverb: 
" Publishers drink their wine from authors' skulls." 

While treaties between particular nations do not, in 
themselves, constitute the general law of nations, they 
assist in acquiring a knowledge of that law; and, indeed^ 
when numerous and successive, embodying the same rule 
for like cases, they may reasonably be regarded as fur- 
nishing some evidence that the rule thus adopted is an 
appropriation from the international code. Madison 
wrote: ^ ** Treaties maybe considered under several rela- 
tions to the law of nations according to the seTeral ques- 
tions to be decided by them." ..." They may be consid- 
ered as simply repeating or affirming the general law; they 
may be considered as making exceptions to the general 
law, which are to be a particular law between the parties 
themselves; they may be considered as explanatory of 
the law of nations on points where its meaning is other- 
wise obscure or unsettled, in which they are: first, a law 
between the parties themselves, and next, a sanction to 
the general law, according to the reasonableness of the 
explanation, and the number and character of the parties 
to it; lastly, treaties may be considered as a voluntary or 
positive law of nations." 

Marine ordinances of nations which prescribe rules for 
their commissioned cruisers and prize courts are promi- 
nent among the sources of international law. These or- 
dinances may properly be regarded as evidence, not only 
of the practice of those nations in the matters to which 
they relate, but also of the views of their jurists and 
statesmen as to what the law of nations is, or ought to 
be, in respect to those matters. Manifestly, the value of 
such ordinances for the purposes indicated depends upon 

1 Madison, Examination of the British Doctrine, eta, p. 8d. 
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their number among the diflferent nations; their longer 
or shorter continuance in force, and their acceptance as 
authority, whether general or limited. 

Among the sources of the law of nations we must not 
overlook, in passing, the adjudications of international 
tribunals, 9uch as boards of arbitration and prize; and 
especially the judgments of mixed tribunals, created by 
the action, respectively, of the contending parties, and in 
which, presumably, the conflicting contentions of litigants 
were heard and determined. 

Valuable assistance in this quest is available in the 
written opinions of learned jurists, given oflBcially and 
confidentially to their own governments. These opinions, 
it may safely be assumed, are the result of a thorough 
knowledge of the principles and rules of international 
law as established and understood at the time of their 
rendition; and that they are given only after considera- 
tion of the questions involved, and under the highest 
incentives to personal, professional and official honesty. 
Such opinions have great weight, and are entitled to most 
favorable consideration. 

One other source of international law worthy of men- 
tion may be found in the History of Wars; their com- 
mencement, conduct, and all the transactions thereto re- 
lating, including diplomatic correspondence and treaties 
of peace. 

With such sources of knowledge available, and an un- 
selfish desire for the triumph of right and justice, little 
difficulty would be found in eflFecting an amicable ad- 
justment of all international controversies without resort 
to the bloody and savage arbitrament of war! But, 
should a case arise in which, from selfish interest or other 
cause, an agreement could not be effected by diplomacy. 
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the avenao to peace would always be open through arbi- 
tration.^ 

§ 96. Snbjects of international law,— Independent 
nations or states, as political units, constitute the subjects 
of international law. The words nation and atdte are 
often used indiflFerently and interchangeably with the 
same intended significance; but this is not a strictly ac- 
curate use of terms, since the meaning of the words, in 
some connections, involves minor diflferences. The inac- 
curacy, however, is of little, if any, importance, and will 
be ignored in the present discussion. A state — or nation — 
is defined by publicists thus: "A body politic or society 
of men united together for the promotion of their mutual 
safety and advantage, by the combined efforts of their 
joint strength."* Mr. Wheaton, in adopting this defini- 
tion, properly excludes corporations, public or private, 
created by the state itself, under whose authority they 
exist, whatever may be the purposes for which the indi- 
viduals composing them may be associated.* 

It must be added that it is not every combination of 
men, with whatever claims or assumption, that constitutes 
a nation or state de jure^ entitling it to recognition as 
such by the community of nations or to a place in inter- 
national law. Savage hordes may combine for plunder 
or other unlawful purposes, and for protection in the ex- 
ecution of such purposes, without becoming a nation. 

iSee Lawr. Wheat Int. Law (2d Ann. edX pp. 27-81; Story, Confl. 
Laws, §§ 1&-28; Hoyt v. Sprague, 103 U. a 830; 1 Ck)oley, Bl (3d ed.), 
p. 42; 1 Kent, Cool (5th ed.), p. 1 et seq, 

«Cio. de Rep. I, i, § 25; Vattel, Law of Nations, § 1. 

• Lawr. Whart Int Law (2 Ann. ed.), p. 22. And see Cooley, Princip. 
Const Law, p^ 20; Story, Const, § 207; Langford v. Monteith, 1 Idaho, 
617; Cherokee Nation y. Georgia, 5 Pot 52; Texas y. White. 7 Wali 
72a 
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Ambitions and misguided men may renonnce allegiance 
to their lawful government without just cause, set up for 
themselves a separate government with all the forms of 
sovereignty, without possessing the conditions or attain- 
ing the dignity of nationality. An uncivilized or partially 
civilized people, led by an ambitious and unscrupulous 
adventurer, may assume the attitude of sovereignty, re- 
pudiate the suzerainty to which they are rightfully sub- 
ject, and yet knock in vain for admission to the family 
of nations. "A state," says Professor Cooley,^ "is either 
sovereign or dependent. It is sovereign when there re- 
sides within itself a supreme and absolute power acknowl- 
edging no superior; and it is dependent when in any 
degree or particular its authority is limited by an ac- 
knowledged power elsewhere. It is immaterial to this 
definition whether the supreme power reposes in one indi- 
vidual or one body or class of individuals, or in the whole 
body of the people; whether, in other words, the govern- 
ment is a monarchy, an aristocracy, a republic or a de- 
mocracy, or any combination of these; for the form only 
determines the methods in which sovereign power shall 
be exercised."' 

Sovereignty, the supreme power by which a state or 
nation is governed, may be co-existent with the society 
of which such body is composed, or it may be acquired 
through peaceable separation from one political corpora- 
tion, and the creation of a new independent state or na- 
tion. Sovereignty may also be acquired in other ways; 
as, for example, by conquest or revolution ; but whatever 
its origin it consists of two kinds, internal and external^ 
according to its relations and functions. The former is 

1 CJooley. Principt Const Law, p. 20. 

3 Vattel, b. 1, a 1, g 2; Chapman on Government, 187; HaUook,Int 
Law, 65. 
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that which inheres in the people of a single state or nation, 
or is vested in the ruler thereof by its organic law, and 
whose governmental functions are confined to the affairs 
of its own political body. The latter refers to the rela- 
tions, rights and duties of independent nations as political 
units in and members of the great family of nations. 
With the internal sovereignty of one nation and its exer- 
cise other nations have no direct concern ; but in external 
sovereignty a nation sustains relations to other nations, 
and is subject to the dominance of international law. By 
independent nations, as used in the law of nations, is 
meant simply exemption from rightful interference in its 
internal affairs by other nations. But while independent 
nations have no right under ordinary circumstances to 
intermeddle with the internal affairs of other independent 
nations, they have a voice in respect to the admission of 
other members into the recognized community of na- 
tions. And once admitted as a constituent member of the 
national family, whatever may be its internal condition, 
or bearing towards other members of the family, orderly 
or disorderly, peaceable or contentious, in contemplation 
of international law it remains a member, retaining all 
its rights and privileges as such until its sovereignty ends 
with its dissolution.^ 

§97. International law in time of peace. — In an 

outline survey of international law, it would be impos- 
sible, were it desirable, to fully discuss the subject in all 
the phases and applications of its principles and rules. It 
is the intention of the writer, however, to give a correct 
apd comprehensive view in outline of the whole field of 

^See Lawr. Wheat Int Law (2d Ann. ed), pp. 81 et seq.; Woolsey, 
Int Law, § 88; State v. Young, 29 Minn. 536; Cic. de Rep. I, i, § 25; 
Vattel, Prelim., § 1 e* liv., eh. I, § 1 ; Burlamqui, Droit natural, torn. 
II, part 1, ch. 4. 
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international law; and in so doing it will be convenient 
to consider the subject in its relations, respectively, to the 
two general conditions of peace and war. Each condition 
has its own peculiar principles and rules, and their sep- 
arate statement, it is believed, will tend to prevent con- 
fusion in the mind of the reader, especially one to whom 
the subject is new. The present section will present, in 
brief, the rights and duties of nations in time of peace. 

1. The right of BeJf -Reservation. — This right is funda- 
mental, absolute, and essential to the life of a nation. With 
nations, not less than with individuals, self-preservation is 
both a right and a duty; a right as it respects the nation 
itself, and a duty to its subjects of the most important and 
imperative character. This statement requires no elabora- 
tion. It is plain, moreover, that the right of self-preserva- 
tion embraces all incidental and subordinate rights essen- 
tial to the preservation and full enjoyment of the founda- 
tion right.^ 

2. The right of self-defense. — Prominent among the 
rights incidental to the right of self-preservation is that 
of self-defense. This right includes not only the right 
and duty of resistance when unjustifiably attacked, but also 
the right to take precautionary measures for averting ap- 
prehended aggression. The limitations of this incidental 
right are not and cannot well be distinctly defined; 
but a nation fearing hostile action by another nation 
must decide for itself what precautionary measures to 
adopt, assuming the risk incurred by a resort to action 
which may be deemed unjustifiable by disinterested na- 
tions. Circumstances may dictate early preparation for 
defensive action by a nation fearing hostilities by an un- 

^ Eluber» droit des Gena Modeme de I'Europe^ § 36; Lawr. Wlieat 
Int Law (2d Ann. ed.), p. 115^ 
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friendly power, aach, for example^ as the erection of forti- 
fications, increasing the efficiency of its army and navy^ 
and other war-like preparationsw If a deadly blow be 
aimed at an individual or a nation, the imperiled party 
need not wait for the blow to fall, but may rightfully, if 
possible, paralyze the arm that is raised to strike. Not 
only what an unfriendly nation does, but what it intends 
to do by certain equivocal acts, innocent in themselves^ 
but wrongful in their animus and ulterior purpose, may 
be inquired into by the menaced nation as a measure of 
self-defense. Diplomacy may clear up the situation and 
establish friendly relations between the parties; other- 
wise the fears of the inquiring party may be justified, 
leaving it free to adopt such measures of self-defense as 
the exigency may demand.^ 

3. The right of intervention or iyiterference, — While 
it is true, as already stated,^ that, in the contemplation 
of international law, the great community of nations 
is composed of separate, independent nations, no one in 
general having a right to interfere with the internal af- 
fairs of another, it is equally true that to this rule, as to 
most general rules, there are some exceptions. But such 
exceptions are of rare occurrence. Many interventions 
in the past have been inspired by unworthy ambition, 
jealousy, lust of power, or an uncurbed passion for na- 
tional aggrandizement. 

Stated generally, it is the right of an independent na- 
tion to expand its territory and augment its wealth and 
power in all lawful ways, and by any innocent, available 
means. This general statement embodies, among other 
things, the acquisition of new territory, adjacent or re- 

1 Lawr. Wheat Int. Law (2d Ann. ed.), pp. 115, lid 
11 
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mote, the encouragement of its industries, the extension 
of its commerce, the increase of its military and naval 
forces, the interests of navigation and freedom of inter- 
coarse with foreign nations. The abridgment of these 
natural rights in their full enjoyment is justifiable only 
when their exercise interferes injuriously and unjustly 
with the rights and powers of other nations. Cases have 
occurred, however, and may again occur, in which the 
increase in a nation's military and naval forces, its over- 
shadowing power and aggressive spirit, and its insatiable 
thirst for national aggrandizement, become an alarming 
menace to the life or rights of another nation. In such 
a case the imperiled nation may rightly intervene in self- 
defense, and arrest by remonstrance, or force if need be, 
the measures which reasonably excite alarra.^ 

So, also, interference on the call of humanity may be 
not only just, but highly commendable. Justice and hu- 
manity are elements of international, as well as of munici- 
pal, law; and their claims cannot be rightfully or safely 
ignored. As individual members of a state or nation may 
justly interfere for the protection of oppressed fellow 
subjects, so may a nation intervene for the relief of op- 
pressed subjects of another state or nation. In either 
case it is the answering call of humanity to the appeal of 
oppressed humanity. If a nation be unable or unwilling 
to protect its subjects in the enjoyment of their rights, or 
the nation itself, through the tyranny or maladministra- 
tion of its rulers, becomes the oppressor of its subjects, 
then other nations more just and humane may interfere 
for their relief. But to justify interference on the ground 
of humanity, the necessity for it must be clear and im- 
perative, and the response clear from selfish motives. 

Another case of justifiable intervention is where a na- 

1 Lawr. Wheat Int. Law (2d Ann. ed.), p. 116 et seq. 
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tion tenders its good offices for the peaceable settlement 
of the internal dissensions of another nation. Such ten- 
der to either party may properly be made in the interests 
of peace without oflfense to the other party, being sanc- 
tioned by the usage of nations; and if accepted by the 
contending parties, the friendly nation is authorized to 
intervene as a peace-maker. The parties are not bound 
to accept such friendly intervention, unless obliged to do 
so by force of an existing compact or treaty.^ 

4. Right ofeoodvsive civil legislaUon. — It is an estab- 
lished principle of international law that every independ- 
ent nation has the exclusive authority of legislation in all 
matters directly pertaining to the personal rights, duties 
and relations of its own subjects; and also in respect to 
all property, real, personal, or mixed, situated within its 
jurisdictional territory, whether the title be in its own 
citizens or in aliens. This rule is simple, and easy of ap- 
plication; but citizens of one state or nation may have 
title to property situated in another state or nation; or 
they may be interested in contracts made, or testaments 
executed, in another jurisdiction; and these conditions 
often present questions for adjudication of considerable 
difficulty. Full equipments for the mastery of these 
questions would require a knowledge of the law of con- 
tracts, and other branches of law involved, including the 
conflict of laws. Treatment of these subjects would be 
inconsistent with the plan and scope of this work, and 
far exceed its assigned limits. It may be said in passing, 
however, by way of emphasizing what has been already 
^d in effect, that a sovereign nation or state has the 
control of all real and personal property within its terri- 

iLawr. Wheat Int Law (3d Ann. ed.), pi 117 etteq.; pp, 140, 618; 
1 Kent, Ck>m. (5th ed.), p. 23 e^ «eg. 
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torial limits, jurisdiction and control of the inhabitants 
of snch territory, whether native or foreign born, and 
jarisdiction of all acts and contracts done or made within 
its territorial limits. Farther, that no state or nation 
can, by its own legislation, regulate or control property 
situated in a foreign state or nation. As independent 
nations are equal in sovereignty, and often have diverse 
laws upon the same subjects, it is plain that the forego- 
ing rules are essential to the peace of nations.^ 

The doctrine that every sovereign state and nation has 
exclusive jurisdiction over all persons and property within 
its territorial domains is qualified by the rule that the 
state and capacity of a citizen, once judicially determined^ 
adheres to him thereafter wherever he may go, or in 
whatever country he may reside. The prominent sub- 
jects embraced in this rule are citizenship, legitimacy^ 
idiocy, lunacy, bankruptcy, and marriage and divorce. 
To this extent and effect the laws of a particular state 
or nation are operative beyond its territorial limits. 

6. Intemati^mal comity. — This is well defined as "The 
basis upon which an independent sovereignty applies 
within its own territory the laws of another sovereignty, 
in a matter as to which the latter or its citizen is con- 
cerned.*** 

International law does not make it obligatory upon 
any independent nation to recognize and apply within its 
own territory the laws of another nation; but the mutual 
interest and convenience in their intercourse with each 
other require the observance of this courtesy, which, 
being voluntary and reciprocal, involves no loss of dig-^ 
nity or power. The propriety and importance of this. 

1 Lawr. Wheat Int Law (8d Ann. ecL), pp^ 182 et «eg., 172 et teq. 
« Story, Confl. Laws, g§ 28, 88-8a 
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comity, and its adoption by the community of civilized 
nations, invests it, practically, with the force of law.^ 

A common and familiar example of international com- 
ity is " the respect which tribunals entertain for the de- 
cisions of each othor, in the determinations of questions 
involving reference to extraterritorial law," appropri- 
ately denominated " judicial comity." This exercise of 
comity is quite generally, if not universally, approved 
by the judicial tribunals of civilized nations.* 

A reference to the principal subjects embraced in ju- 
dicial comity is all that the limits and plan of this work 
will permit. These subjects are founded in our law books 
under the several names or titles, lex loci rei sitWj relat- 
ing to real property; lex domicUii^ relating to personal 
property; lex loci contracttiSy place where a contract is 
made; state or capacity of a person; bankruptcy, and 
the title of assignees therein ; validity and effect of wills 
and testaments; and marriage and divorce.' 

Another application of international comity is the ex- 
emption of a sovereign from local jurisdiction, both civil 
and criminal, while within the territory of another nation 
in time of peace. While in the territory of another sov- 
ereignty with the consent of the latter express or implied 
by the absence of any prohibition, the mantle of his own 

1 Lawr. Wheat Int. Law (2d Ann. ed.), p. 162; Lawrence's Appendix 
to Id., Na I, p 891. 

« And. Law Die, title " Comity," p. 197; Lawr. Wheat Int Law (2d 
Ann. ed.), p. 160 et seq.; Cowell v. Saratoga Springs Ca, 100 U. a 62; 
Memphis, etc. It Ca v. Alabama, id. 581, 585; Fairfield v. County of 
Gallatin, id. 52. 

» Lawr. Wheat Int Law (2d Ann. ed,), pp. 164-168, 172, 177, 179, 187; 
Fairohild v. County of Glallatin, 100 U. 8, 52; Carroll County v. 
Smith, 111 id. 563; Jefferson Branch Bank v. Skelly, 1 Black, 436; 
Wright V. Nagle. 101 U. a 79a 
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jurisdiction and official dignity covers and protects him. 
Like exemption extends to ambassadors and other pnblio 
ministers of an independent nation while in foreign ter- 
ritory. By a convenient fiction of law the residence of 
the official minister in the country to which he is accred- 
ited is deemed a continaed residence in his own country. 
The exemption extends to the wife and family, servants 
and suite of the official, the house where he resides, and 
personal property connected with his mission; but not to 
property for trade or other purposes. The exemption in 
question being a favor, and not a right, unless conferred 
by compact, may be forfeited by abuse. Any conduct by 
a foreign minister hostile or injurious to the nation of his 
official residence will deprive him of his shield of exemp- 
tion and subject him to the local jurisdiction, civil and 
criminal.^ 

It is a general doctrine of international law that every 
sovereign nation is independent of every other in the ex- 
ercise of its judicial power. But this general law has its 
exceptions; for example, in cases of compacts with other 
nations by which it parts with certain portions of its ju- 
dicial power during the life of such compacts ; and in cases 
where, by virtue of international comity, the municipal 
laws of another nation operate within its territory as above 
shown. 

International comity also permits the army or fleet of 
an independent nation to pass through or over the foreign 
territory of a friendly power without molestation. In 
the absence of express prohibition the ports of friendly 
nations are considered as open to the armed and commis- 

1 Bjnkershoek, de Foro Legat, cap. Ill, § 18; cap. IX, § 10; West- 
lake, Riv. Int. Law, § 188, p. 120; Opinions of Attorneys-Gen., Jane, 
1794, vol I, p. 96; Id. 1797, vol I, p. 81; 1 Kent. Ck)m. (6th ed.), ppt 94 
et seq., 88; Lawr. Wheat Int. Law (2d Ann. ed.), pp^ 198, 8H 898; 
Lawr. Wheat Int Law (2d Ann. ed.X pp. 224-282. 
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sioned vessels of each other. This freedom is sometimes 
granted by treaty, in which case it is not due to comity. 
But private vessels, when within the territory of another 
nation, are not exempt from the local jurisdiction, unless 
by express compact, and to the extent therein provided.^ 
This freedom of vessels, however, does not extend to acts 
by them, or by their officers and crew, which are hostile 
to the nation and threatening to its security. Nor does 
the freedom of public vessels extend to their prize goods 
taken in violation of the neutrality of the country into 
which they are brought.* 

6. Puhlio and private property. — An independent na- 
tion has the exclusive right to its own property, both pub- 
lic and private. To the former it has an c^eolute title, 
exclusive of other nations and of its own citizens also. 
To the latter — consisting of the property of its subjects — 
it has an absolute and exclusive title as against other na- 
tions, and di paramount title in respect to its own citizens 
whose title is subject to the right of eminent dom^iin^ 
which is inherent in the nation or state.* National pro- 
prietary rights of territorial domain are founded upon 
title acquired by discovery, conquest, concession, or pre- 
scription established by occupancy. Real or fancied vio- 
lations of these rights have caused many bitter controver- 
sies and sanguinary wars among the nations of the earth, 
and " the end is not yet." * 

1 Lawr. Wheat InU Law (2d Ann. ed.), p^ 190 et aeq, and examples 
there cited; 1 Kent, Com. (5th ed.), p. 84 et aeq,; The Sohooner Ex- 
change V. McFadden et aL, 7 Cranch, 185-U7, 

'The SantiDsima Trinidad, 7 Wheat 85^ 

< And. Law Dia, title '* Domain; " Kohl y. United States, 91 U. a 
871-74; Mississippi, etc. Boom Ca v. Patterson, 98 U. a 400. 

< Lawn Wheat Int Law (2d Ann. ed.), p. 803 et seq.; Rutherforth's 
Inst National Law, vol II, ch. 9, § 0; Rhode Island v. Massachusetts^ 
4 How. 689. 
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7. (hnsula and consvlar juHwiiction. — The character 
and f nnotioas of these officials are thus briefly defined by 
Chancellor Kent: ^^ Consols are commercial agents ap- 
pointed to reside in the sea-ports of foreign countries, with 
a commission to watch over the commercial rights and 
privileges of the nation deputing them.^ The consular 
service includes several official grades, as '' consul-gen- 
eral,'* "deputy consul,*' "consular agent,'* "vice-consuls'* 
and "vice-commercial agents;" but the word "consul," 
in a broad general sense, includes all consular officials of 
whatever grade, and is sufficient for the present purpose. 
No nation is bound to receive a foreign consul, unless by 
force of a compact; but the importance of consular func- 
tions renders their appointment and reception quite gen- 
eral among commercial nations. On presentation of a 
duly authenticated commission at a foreign court, they 
receive an exequatur^ which accredits the agent, and 
clothes him with authority to enter upon the discharge 
of his official duties. These officials, however, are not 
within the rule of comity which exempts the persons and 
property of public ministers from the local jurisdiction, 
civil or criminal. If guilty of illegal or offensive conduct, 
their exequatur may be revoked, and they may be pun- 
ished by the local tribunals, or sent out of the country, at 
the option of the offended government. 

The functions of a consul are principally those of an 
agent charged with the duty of watching over and pro- 
tecting the rights, privileges and interests of his country 
and countrymen within the sphere of his consulate. The 
extent of his functions and jurisdiction depends upon the 
relations between his own country and that to which he 
is commissioned, founded upon compact or the common 
law of nations; but in all cases his duties are important, 

1 1 Kent, Com. (5th ed.), p. 4L 
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and sometimes diffionlt and delicate, requiring the exer- 
cise of wisdom, prudence, tact, firmness and acquaintance 
with international law. At present, a consul is quite gen- 
erally clothed with more or less judicial power over his 
own countrymen, within his consulate; which jurisdiction 
in some cases is limited to civil affairs, while in other 
cases it embraces certain grades of crime. 

The foregoing general view of consular functions and 
jurisdiction is sufficient for the present purpose; and, with 
the authorities cited, will furnish full information upon 
the subject.^ 

8. Maritime territorial jt^risdtction. — The general doc- 
trine on this subject is well stated by Mr. Wheaton as 
follows: "The maritime territory of every state extends 
to the ports, harbors, bays, mouths of rivers and adjacent 
parts of the sea inclosed by headlands belonging to the 
same state. The general usage of nations superadds to 
this extent of territorial jurisdiction a distance of a marine 
league, or as far as a cannon ball will reach from the 
shore, along all the coasts of the state. Within these 
limits, its rights of property and territorial jurisdiction 
are absolute, and exclude those of every other nation." * 

There is no dispute among civilized nations, or publicists, 
in regard to the right of maritime territorial jurisdiction ; 
but as to how far this jurisdiction extends from the shore 
presents a question of some difficulty. It is quite prob- 
able, as suggested by distinguished public writers, that 
the distance a cannon ball discharged from the shore 

1 1 Kent, Com. (5th ed.), p.iet seq,; Lawf. Wheat Int Law (2d Ann. 
ed.), pp. 184, 187, 215 et aeq,, 878, 480, 481. 1007; Coppell v. Hall, 7 Wall. 
558; The Anne, 3 Wheat 445, 446. For the laws of the United States 
on the subject, see R S. of U. S. (Boutwell*8 2d ed.) and Supplement; 
and Story, (>>n8t, gg 1505-1624, 1658-166^ 

5«Lawr. Wheat Int. Law (2d Ann. ed.), p. 82a 
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wonld reach was based on the assumption that it meas- 
ured the limit of a nation ^s ability to maintain its mari- 
time territorial right against hostile aggression. In the 
earlier ages of the world the maxim that ^' might makes 
right " was largely adopted as sound ethical doctrine. 
The time was when a marine league, or three geograph- 
ical miles, measured the flight of a cannon ball sped sea- 
ward from the shore. Then the marine league and the 
range of the cannon ball were equivalents. Not so now, 
the two are far apart; the former remaining unchanged 
while the measure of the latter has largely increased ^ 
and to what length it may extend in the future no man 
can predict with certainty, without the power to limit 
the revelations of science and the achievements of in- 
ventive genius. Which shall be accepted as the measure 
of national maritime territorial jurisdiction, a marine 
league, which is always the same, or the flight of a can- 
non ball, the range of' which is constantly changing? 
This question does not seem to have been definitively 
settled among the nations. Under the conditions above 
indicated, and in view of the differences to which the 
question has given rise in the past, it is very desirable 
that it should be set at rest by international agreement.^ 
By reason of irregularities in coast-lines, caused by 
bays and other indentations and projections, it has be- 
come the general usage among nations to draw an im- 
aginary line from one promontory to another as a basis 
from which to measure the marine league of maritime 
territorial jurisdiction. But this custom is held to be 
only applicable to small bays, and not to gulfs of great 
extent. 

1 Lawr. Wheat Int. Law (2d Ann. ed.), p. 820 et aeq., p. 839 ef seq.; 
1 Kent, Ck>m. (5th ed.), p. 25 e^ «eg.; Church v. Hubbart, 2 Cranoh, 
234: The King v. Forty-nine Casks of Brandy, Haggard's Adm. Rep.^ 
vol. Ill, pp. 275, 290. 
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It should be noticed, in passing, that no nation can ac- 
quire title to the open sea as private property; the free 
use of the ocean for navigation and fishing is common to 
all mankind.^ 

Intimately connected with the subject of maritime ter- 
ritorial jurisdiction is that of the exclusive right of fish- 
ery, which has given rise to grave international contro- 
versies. The general doctrine on this subject is that the 
right of fishing in the waters adjacent to the coasts of 
any nation, within its territorial limits, belongs exclu- 
sively to the subjects of that nation.* 

9. Jurisdiction over vessels on the high seas. — It is an 
established doctrine of international law, that the juris- 
diction of a nation extends to its vessels, both public and 
private, on the high seas when out of the territorial lim- 
its of any other nation. For example, the deck of an 
American vessel while on the high seas is American ter- 
ritory, and the vessel, its officers, crew, passengers and 
property, are all subjects of American jurisdiction, and 
entitled to American protection. This jurisdiction, how- 
ever, is exclusive only so far as it respects civil rights, 
and violations of its own national laws. Offenses against 
the law of nations, such, for example, as piracy, not being 
crimes against any nation in particular, but against all 
nations, are subject to punishment in the competent 
courts of any nation where the criminal may be found, 
or carried, although committed on the high seas.' 

1 1 Kent, Com. (5th ed.), p. 2«. 
3 Lawt. Wheat Int Law^ (2d Ann. ed), pi 823 et seq, 
» Vattel, liv. i, ch. 19, § 216; liv. ii, oh. 7, § 80; Rutherforth's Inst, voL 
ii, b. 2, ch. 9, §§ 8, 19; 1 Kent. Com. (5th ed.), p. 188 et seq,; U. S. Const, 
art I, sec. 8; Story, Const, §§1157-1167; Lawr. Wheat Int Law (2d 
Ann. ed.), p. 209 ef «eg.; United Stat^ v. Smith, 5 Wheat 161, 162; 
United States v. The Walek Adbel» 2 How. 282; HoUand^s Studies in 
International Law, p. 159. 
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10. Exemption of vessdsfrom {he local jwrUdictian in 
foreign ports, — It is quite generally conceded that public 
armed vessels in the ports of a friendly foreign power are 
exempt from the local jurisdiction. This exemption is 
justified on the ground that such a vessel constitutes a 
part of the military force of her nation, is under the im- 
mediate command of its sovereign or supreme military 
power, and employed in matters involving the interests, 
and possibly the life, of that power. It might seriously 
affect the dignity and power of a sovereign to have his 
armed vessels subjected to a foreign jurisdiction; and 
hence it may reasonably be assumed, that when a nation 
freely admits war-ships of a friendly foreign nation to 
enter its ports, it is with the implied understanding that 
such vessels while there shall be exempt from the local 
jurisdiction. 

But in respect to private vessels which enter a foreign 
port for commercial purposes, or other peaceful purposes, 
the same reasons for exemption from the local jurisdiction 
do not exist; and here, as always, where the reason ceases 
the rule ceases. So is it, also, in respect to foreign indi- 
viduals who temporarily mingle freely with the citizens 
in business and social relations. By a convenient and 
friendly fiction, these vessels and persons KVQ^pro tempore^ 
home vessels, and native subjects, and hence the subjects 
of local jurisdiction.* 

11. Visitation^ search and seizure^ and impressment, — ^In- 
ternational law recognizes the right of a belligerent to 
stop a neutral merchant vessel on the high seas, go on 
board, examine her papers, and her cargo if necessary, to 
ascertain whether or not she is conveying hostile or con- 

1 Lawr. Wheat Int Law (2d Ann. ed.)» p^ 198 et seq., and authorities 
there cited; Holland's Studies in International Law, p. 156 etseq. 
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traband goods. But this right does not extend to pablio 
commissioned vessels, nor to private vessels in time of 
peace, unless conceded by treaty. If evidence be found 
of a violation of neutrality law, in the carrying of ene- 
my's property, or troops, or dispatches, or other contra- 
band articles, the vessel may be seized and taken into 
port for adjudication by a prize court^ 

Intimately connected with the subject of visitation and 
search is that of impressment, which is the practice of 
forcibly taking from the visited vessel alleged deserters 
from the military or naval service of the visitor's nation, 
and other persons liable to duty in such service. The 
right and practice of impressment has naturally caused 
considerable controversy, and some bitterness, between 
nations. This is due to the fact that the sovereignty of 
independent nations in the inviolability of national ves- 
sels on the high seas is involved ; and also to the offensive, 
reckless, and brutal manner in which the right has often 
been exercised in past times. Subjects of the nations 
whose vessels have been thus visited have been seized 
and forcibly deported to a foreign service or a prison. 

This subject has especially interested Great Britain and 
the United States, leading to much earnest diplomatic 
discussion, and contributing in a large measure to the war 
of 1812. The contention of Great Britain was, that by 
force of English law the allegiance of her subjects is per- 
petual, entitling her to their service whenever required, 
and giving her the right to enforce that service, even 
to the extent of forcibly reclaiming them, even from the 
territory of independent foreign nations. The United 

1 1 Kent, Com. (6th edX p. 152 et seq.; Vattel, h. 8, a 7, sea 164; The 
Maria. BoU Adm. 287; The La Louis, 2 I>od8on's Adm. 245; The 
Marianna Flora, 11 Wheat 42; Woolsej, Int Law, § 218; Hollands 
Studies in Int Law, p. 124 et seq. 
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States, while tacitly conceding the authority of the per- 
petual-allegiance doctrine of English law, as between the 
crown and its subjects, and the right to enforce it within 
its own territorial limits, insisted that this right con- 
ferred no authority to invade foreign territory and forci- 
bly take seamen from the vessels of other nationsj in- 
voking the well-established doctrine of international law 
that the deck of a vessel on the high seas is the territory 
of the nation to which such vessel belongs. The extreme 
claim of England was finally abandoned by that power, 
and it may now be regarded as the settled doctrine of 
international law that such right does not exist in time 
of peace. 

This contention of the United States, as finally con- 
ceded by Great Britain, it will be noticed, does not affect 
the war right of a belligerent to visit and search a neu- 
tral merchant vessel, and even to impress therefrom de- 
serters found on board.^ 

12. Rights of legation. — The extensive commercial and 
political relations among civilized nations in modern 
times, together with the important and delicate questions 
respecting the balance of power, has led by common con- 
sent to the institution of resident permanent legations at 
foreign courts. The right of sending, and the obligation 
of receiving, public ministers may now be regarded as 
part of the international code. The duties of a public 
minister are not confined to the interests of his own na- 
tion, or the protection of his own countrymen, but ex- 
tend to the subjects of all friendly nations, whose rights 
and interests in times of revolution, or in other excep- 

1 1 Kent, Com. (5th ed.), p. 153 et aeq,; Lawr. Wheat Int Law (2d 
Ann. ed.), pp. 208 et «cg.,257, 266; Woolsey, Int Law. § 208; Webster's 
Works, 829, 835; Holland's Studies in Int Law, 150 et aeq. 
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tional circumstances, may require friendly aid. For the 
rules in detail pertaining to this subject, resort must be 
had to works devoted exclusively to international law.^ 

13. Efftradition qf criminals. — This subject has devel- 
oped considerable contrariety of opinion among pub- 
licists, the question being, — Does international law, in- 
dependent of treaty, render it obligatory upon a nation 
to surrender a criminal who has fled to its jurisdiction 
for protection from the justice of another nation, on 
requisition of the latter ? The affirmative has the sup- 
port of many distinguished writers on public law, who 
cogently and plausibly insist that every nation is bound 
by the plainest dictates of justice to deny an asylum to 
criminals from the justice of a nation whose laws they 
have violated. The negative also has had its supporters 
among publicists of repute. Some of the judicial tribu- 
nals of the United States, both state and federal, have 
reinforced the negative with their adjudications. Since 
those judicial decisions, however, the United States has 
assumed the obligation of surrender with most of the 
civilized nations, thus taking the question out of the field 
of diplomatic controversy, and of judicial conflict, as be- 
tween the contracting nations. 

Whatever may have been the opinion of publicists, or 
the practice of nations, at any past time, or the reasons 
for such opinions and practice, it appears quite plain to 
the writer that there is no reasonable ground, at present, 
for a difference of opinion on this important question. 
No guilty person should be able to secure immunity for 
crime against his own nation, by taking refuge in another 

iSea Vattel, Droit des Gens., liv. i, ▼, ch. 5, §§ 65-65; Rutherforth's 
Inst, vol ii, Ix ii, ch. 9, § 20; Lawr. Wheat Int Law (2d Ann. ed,), 
p. 878 et seq,; 1 Kent, Ck>m. (5th ed.X p. 88 6^ seq. 
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jarisdiction. Modern facilities for international commn- 
nication have brought the great family of nations into 
close neighborhood, and promoted among them intimate 
commercial and social relations. Escape from the juris- 
diction of one country to that of another is compara- 
tively easy. If extradition conld not be effected, a fugi- 
tive criminal might easily evade punishment however 
heinous his crime, since he could not be punished by the 
tribunals of his asylum for a crime committed within 
the territorial limits, and against the laws, of another 
nation. 

It may sometimes be difficult to determine the class of 
crimes to which extradition applies, in the absence of 
positive international agreement; but by general under- 
standing and usage, it is limited to crimes of an atrocious 
character, and such as affect the public safety, including 
murder, robbery, treason, and other high crimes. 

Before surrendering an alleged criminal on demand, 
the government may, and should, become satisfied that 
there exist reasonable grounds for the charge, and suffi- 
cient evidence to put the accused upon his trial in the 
foreign courts.^ 

14. Letters of mwrque and reprisal, — These are reprisals 
by commission from the government, and, while deemed 
compatible with a state of peace, and generally classed 
in this division of international law, they are warlike and 
summary in aspect and procedure. They are granted as 
a means of redress in cases of specific injury to the na- 
tion, or to one or more of its subjects, committed by an- 
other nation or its subjects. Satisfaction for the injury 

1 Lawr. Wheat Int Law (2d Ann. ed.X p. 232 e^ seq.; 1 Kent, Ck>ni. 
(5th ed.), p. 36 cf «eg.; Grotius, b. 2, ch. 21, g§ 3, 4,5; Vattel. b. 2^ oh. 6, 
§§76, 77; Woolsey, Int Law, g§ 77-80; And. LawDia, title "Extra- 
dition." 
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being refased by the ofFending party, a commission, or 
letters of marqne and reprisal, are issued to vessels owned 
and officered by private persons, authorizing them to go 
beyond the line or marA; (marque) of their own territorial 
boundaries, and seize the property of the offending party, 
whether nation or its subjects, by way of reprisal. The 
property so seized may be brought in and detained as a 
pledge, or disposed of under judicial sanction, unless re- 
deemed by the owner or offender, by payment of dam- 
ages.^ 

It is not deemed necessary to treat this topic further, 
it being quite probable that in the near future this mode 
of redress for specific injuries will disappear from the 
code and practice of civilized nations. It is extremely 
liable to abuse, has caused injustice and national embar- 
rassments, and is not at present generally regarded with 
favor.2 

The foregoing outline presentation is not exhaustive of 
the topics of international law in time of peace, usually 
fully discussed in works devoted exclusively to the law 
of nations ; but it gives the prominent features and leading 
doctrines of that division of international law, and will, 
it is believed, furnish the reader with a correct general 
knowledge of the subject, and a convenient guide to full 
details. 

§ 98. International law in time of war.— There be- 
ing no common tribunal to which the controversies be- 
tween independent nations may be referred for adjust- 
ment, national disputes and grievances can only be 
settled and redressed in one of three ways: by diplo- 
macy, arbitration, or force, which generally means war. 

U Kent» Com. (5th eoLX pi 61 e^ aeg.; Lawr. Wheat Int Law (2d 
Ann. eoL), p. 505 ee «eg.; 1 BL Com., ^ 258; Woolsej, Int Law, § 127. 
3See 2 CkxAefs BL (8d ecLX p. 258, note (15). 
12 
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A declaration of war, or the actual commencement of 
hostilities, changes the entire relations between the bel- 
ligerents, and affects to some extent the rights and daties 
of neutrals. 

Having considered in outline the leading principles and 
rules of international law in time of peace, following on 
the same plan, there remain for brief discussion the laws 
of war. 

1. Perfect^ and imperfect^ war. — A distinction is made 
by public writers heiivre^n perfect and imperfect war; the 
former being that in which the whole nation is at war 
with another nation; the latter that which is limited to 
certain places, persons, and things. In a perfect war, all 
the members of each belligerent are the enemies of all 
the members of the other nation, and authorized to com- 
mit hostilities against them in all cases, and in every 
way, permitted by the laws of war.^ 

In the following discussion, perfect war, only, will be 
considered, that being the character of war in general. 

2. RigJUs of war against an enemy. — In the early his- 
tory of international law, it was held that a state of war 
between nations justified each in doing to the persons and 
property of the other all the injury possible, including 
the imprisonment, and even death, of persons, and the 
confiscation of all kinds of property, belonging to the na- 
tional enemy or its subjects. And in the enforcement of 
this right, little regard was paid to the means employed, 
if only effectual. But in modern civilization, under the 
enlightening and benignant influence of Christianity, bad 

1 Lawr. Wheat Int Law (2d Ann. ecL), p. 519; United States v. 
Franoe, 2 Dallas, 21; Id., voL 4, pi 37; 1 Kent, Com. (5th ed.), pi 55; 
Orotius, b. 3, a 8, sec, 9; a 4^ sea 8; Burlamaqui, part 4» a 4^ sea 20; 
Vattel, hi 3, a 5, sec, 7a 
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as war is at the best, it yields in some measure to the 
claims of justice and humanity. 

So far as any general rule in respect to the destruction 
of persons or property has been established, it is that 
the right corresponds to, and is commensurate with, the 
appropriate and necessary means of accomplishing the 
object of the war. This rule apparently assumes that 
the object of the war, on both sides, ought to be accom- 
plished, as it applies equally to both, thus involving an 
absurdity. In reality, however, the assumption is not 
that both belligerents are in the right, but that each so 
esteems itself — a very safe assumption; and, obviously, it 
would be impossible to establish a general rule on any 
other hypothesis. The rule in question, as generally ap- 
plied in modern warfare, exempts from destruction the 
persons of the " sovereign and his family, the members 
of a civil government, women and children, cultivators 
of the earth, artisans, laborers, merchants, men of science 
and letters, and, generally, all other public or private in- 
dividuals engaged in the ordinary pursuits of life," " un- 
less actually taken in arms, or guilty of some misconduct 
in violation of the usages of war, by which they forfeit 
their immunity." * 

The same principle applies to the territory and other 
property of the enemy; it may be ravaged or destroyed 
only when necessary to accomplish the objects of the 
war. This exempts from destruction ^Hemples of religion, 
public edifices devoted to civil purposes only, monuments 
of art, and expositions of science, with the exception of 
Buch as may become booty in special cases, when taken 
from enemies in the field or in besieged towns, and of 
military contributions levied upon the inhabitants of the 
hostile territory." * Violations of this rule may and do 

1 LawT. Wheat Int Law (2(1 Ann. ed), p. 591 et ieq. 
« Id., pi 696. 
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occur; and in snch cases the aggrieved party is consid- 
ered at liberty to retaliate in kind when there is no other 
available remedy or satisfactory defensive measures. 

While the ancient harsh and unreasonable practice of 
indiscriminate destruction or confiscation of the enemy's 
property, both on land and water, has been greatly modi- 
fied in modern usage, it is noticeable that in respect to 
private property a distinction is made between land and 
sea, property on the former being more favored by ex- 
emption from destruction or confiscation than the latter. 
The distinction is based upon the assumption that de- 
struction or confiscation of property exposed to maritime 
warfare contributes more directly and effectually to the 
end in view — the defeat of the enemy .^ 

3. Persona and jprcfperty in an enemy^s country on the 
ouihrmk of war. — At an early day the doctrine was rig- 
idly held and generally strictly enforced that, in the ab- 
sence of agreement to the contrary, by treaty or compact, 
the persons and property of one belligerent found within 
the domains of the other were rightfully subject to be 
treated, the former as prisoners of war and the latter as 
lawful plunder, liable to seizure and confiscation as prize 
of war. And it is recorded of the Komans that they con- 
sidered it lawful to enslave, or even kill, an enemy found 
within their territory on the commencement of hostilities. 

But the progress of Christian civilization has so far mod- 
ified the ancient doctrine that it no longer exists, prac- 
tically at least, in its original repulsive harshness. Con- 
sideration is given to the fact that persons and property 
of the enemy found in the country on the outbreak of 
war came there in time of peace, with the express or im- 
plied consent of the sovereign power, with the reasonable 

^Lawr. Wheat Int Law (2d Ann. ed.), p. 620. 
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expectation of protection to person and property while 
obedient to local laws. Another reason for the non- 
enforcement of the ancient doctrine may be foand in the 
fact that its victims would rarely, if ever, have been in 
any way responsible for the war or for its causes. Under 
such circumstances it seems quite clear that justice and 
humanity for persons thus innocently caught on the en- 
emy's ground entitles them to a reasonable time to leave 
the hostile country with their personal effects, without 
the loss of life, liberty or property. The general trend 
of public sentiment is in this direction, although a lack of 
unanimity on the subject may still exist among publicists. 

The supreme court of the United States, in Brown v. 
United States,^ held that the property in question — that 
of a British subject — found on the land of the United 
States at the commencement of hostilities could not be 
confiscated, but should continue under the protection of 
the law, and might be reclaimed by the British owner on 
the restoration of peace. The court held, however, that 
the strict right of confiscation existed, but that its exercise 
was rather a matter of policy than of law, and that such 
property could not be judicially condemned without an 
act of congress directly authorizing it; and no such act 
existed.^ 

It is held by public writers of authority that the right 
of a belligerent nation to seize and confiscate the property 
of an enemy found in the domains of the former on 
the outbreak of war does not apply to merchant vessels 

iSCranoh, no. 228,22a. 

3 See The Oargo of the Ship Emulous, 1 GaliisoD, 563; 1 Kent, Ck)in. 
(5th ed.), pi 55 e^ seq.; Lawr. Wheat Int Law (2(1 Ann, ed.), p. 526 
et aeq.; And. Law Dia, title " Confiscation ; " U. a Const, art I, sea 8, 
subd. 11; Acts of (Jongress, Aug. 6, 1861, and July 17, 1862; MUler v. 
United States, 11 WaU. 308, 812, 818; Kirk v. Lynd, 106 U. &. 319; 
Phoenix Bank v. Risley, 111 U. a 125. 
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at sea or floating in port; but that such vessels shoald 
have time to depart without molestation, and should be 
given time to escape from danger when met on a voyage 
by an enemy's cruiser. It is said, however, in substance, 
that this distinction is often ignored in practice.^ 

Vessels of a belligerent nation in an enemy's port on 
the commencement of hostilities may be and sometimes 
are placed under embargo by the government and de- 
tained as subjects of condemnation. The seizure in it- 
self has a hostile aspect, and when resulting in confisca- 
tion will become in effect what is known in the books as 
a "hostile embargo;" but if amicably adjusted it takes 
the milder name of a " friendly embargo." The first is, 
therefore, equivocal ; but the end by retroaction deter- 
mines its character.* 

4. Captv/re and prize of war. — Property of the enemy 
captured at sea in open war by an armed vessel of the 
government, or by a duly commissioned armed privateer, 
vests primarily in the sovereign, or government. No 
private person can rightfully claim any interest therein 
except under grant of the government. But by the gen- 
eral practice of nations, regulated by their local laws, 
when property thus taken is duly condemned as lawful 
prize of war and sold, the captors are permitted to share 
in the proceeds " as reward for bravery, and a stimulus 
to exertion." * 

1 Lawr. Wheat Int Law (2d Ann. ed), p. 584 and note; Mass&, Droit 
Commercial, liv. ii, tit i, oh. 2^ sea i, p. 140; Id. § 2; Azuni, Droit 
Maritime de I* Europe, oh. 4» art I, § 7, torn, ii, pi 287; 1 Kent, Ck)m. 
(5th ed.), p. 56 et aeq, 

s 1 Kent Com. (5th ed.), p. 69 e^ aeq.; Lawr. Wheat Int Law (2d 
Ann. ed.), p. 510 et seq. 

* 1 Kent Com. (5th ed.), pi 100 6^ acq.; Grotios, b. 8; o. 6; Yattel, 
U 8» 0. 9, g 164; Lawr. Wheat Int Law (2d Ann. ed.\ pp^ 627 6^ 8eq^ 
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It will be seen by the authorities cited that when a 
vessel is seized as prize of war it must be taken with due 
care and without unnecessary delay into a convenient 
port for adjudication by a prize-court or other court hav- 
ing jurisdiction in the premises sitting in its own country 
or that of its ally. The jurisdiction of the national 
courts of the captor to determine the validity of such 
seizure is held to be exclusive, with two exceptions: 
1. Where the capture is made within the territorial 
limits of a neutral country ; and 2. Where it is made by 
armed vessels fitted out within the neutral territory. In 
either of these cases the jurisdictional tribunals of the 
neutral nation may determine the validity of the captures 
and restore the property of its own subjects, or the sub- 
jects of the nation in amity with it to the original owners.* 

The government of the captor is responsible for the 
acts of its war vessels and commissioned cruisers, when 
these acts are confirmed by the definitive sentence of its 
own courts appointed to determine the validity of cap- 
tures in war; and an unjust sentence of a foreign court 
is ground for reprisal. 

5. JuB posUiminii. — In virtue of this right, " when 
property taken by the enemy is recaptured or rescued 
from him by the fellow-subjects or allies of the original 
owner, it does not become the property of the recaptor 
or rescuer, as if it had been a new prize, but is restored 
to the original owner by right of postliminy, upon cer- 
tain terms." ' 

669 et seq.; The Elsebe, 5 Bob. 178; Home t. Earl Camden, 2 H. 
Black. 58a 

1 Gushing v. Laird, 107 XJ. S. 76-82; 15 Blatoh. 289; And. Law Dia, 
title " Admiralty; " ante, § 87; Lawr. Wheat Int Law, p. 621; Const 
U. a, art I, sec. 8, cL 11; 2 Story. Const, §§ 1168-1177, 1668-1674 

2 1 Kent, Com. (5th ed.), p. 108; And. Law Dio, title Postliminil 
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To entitle movable property to the fall benefit of this 
rule of international law, the recapture or rescue must 
be prompt in order to avoid the difficulty of recognizing 
his goods which delay might cause the owner, and to 
forestall the presumption of the owner's relinquishment 
of claim to the property. As the same effects from de- 
lay could not result in case of real property, the same 
rule does not apply ; where the reason of a rule ceases, the 
rule itself ceases. 

The right of postliminy does not extend to neutral 
countries because a neutral country is not at liberty to 
discriminate between the belligerents in respect to the 
justice of the war so far as its effects are concerned, and 
must regard every acquisition made by either party as 
lawful except in cases where the capture itself is an in- 
fringement of the jurisdiction or rights of the neutral na- 
tion. But in respect to persons the rule is different; the 
right of postliminy exists even in a neutral country. 
When prisoners are brought into a neutral port by their 
captors, and kept on board the vessel, they are, in con- 
, templation of law, on the rational territory of their cap- 
tors, and the right of postliminy applies; but if they are 
permitted to go at large on shore, they are free from the 
rightful control of their captors, and from the legal ef- 
fects of the capture.* 

6. Trading cmd contracts with the enemy. — A state of 
war between nations makes enemies of their subjects re- 
spectively, as we have seen,^ and necessarily interdicts 
commercial intercourse between them, which would in- 
volve the incongruity of two nations at war with each 

1 1 Kent* Ck>m. (5th ecL), p. 108 e^ «eg., and authorities there cited; 
La wr. Wheat Int Law (2d Ann. ed.), pfx 639, 669 and authorities there 
cited. 

2^nfe,§98,subd. 1. 
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other and their subjects at the same time at peace and 
sustaining friendly relations with each other. Such a 
condition of affairs would be in direct conflict with the 
law of nations, which enjoins upon the subjects of each 
belligerent to seize the goods of the enemy and its sub- 
jects and to do them all the harm in his power not incon- 
sistent with the limitations of such power recognized by 
civilized nations. It would, moreover, give "aid and 
comfort" to the enemy by supplying food, furnishing 
them with the means of conveying intelligence, carry- 
ing on a correspondence with the enemy, and in various 
ways embarrassing their own nation in the pending con- 
flict. But cases may occur in which the wants and mut- 
ual interests of the belligerents may require a relaxa- 
tion of the inhibitory rule, and in which a limited com- 
merce between the subjects of the hostile nations may be 
permitted without detriment to either, and with benefit 
to their respective subjects, and in such cases the sover- 
eign power may grant trade licenses adapted to the cir- 
cumstances of each case. 

In addition to such penalties as a nation may see fit 
to prescribe for a violation of this law, the transgressing 
subject has no protection of law for his property ven- 
tured in the forbidden traffic, which may be seized and 
condemned as prize of war. 

Unlicensed* contracts with an enemy are illegal on the 
same grounds that trade with the enemy is inhibited. 
This inhibition is very broad in its application, includ- 
ing, among other things, the insurance of enemy's prop- 
erty, the drawing of a bill of exchange by an alien en- 
emy on a subject of an adverse country, the purchase of 
bills on the enemy's country, or the remission of funds, 
in money or bills, to the subjects of the enemy, and, in 
short, to all attempts to trade with the enemy, directly or 
indirectly, and by whatever means. 
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§ 99. General rights and duties of neutral nations* 

Having discussed, briefly, in separate divisions the rights 
and duties of nations, first in time of peace, and secondly 
in time of war, there remain for consideration the rights 
and duties of neutral nations, which for convenience of 
both writer and reader will now be treated separately in 
a third division. 

1. Dejmition of neutrality, — The term neutrality is so 
well understood in our English vocabulary that a defini- 
tion would be wholly superfiuous, except for historic in- 
terest. Among the early maritime nations neutrality 
was unknown ; the right of one member of the family of 
nations to remain at peace, while other members were at 
war, was not recognized; all were either belligerents, al- 
lies or enemies. Hence, the nomenclature of international 
jurisprudence contained no word signifying neutrality, 
as the term is now employed. When the ancient barbar- 
ous rules and conduct of war had relaxed under the in- 
fluence of Christian civilization until a condition was 
reached in which nations were permitted to remain neu- 
tral if they so wished, no word was found in their lan- 
guage concisely and accurately expressing their relation 
to the belligerents, or the meaning of neutrality as the 
term is now employed in the law of nations. To meet 
this difficulty they adopted such terms as amioiy mediiy 
pacatiij socii, and non hoates, neither of which clearly ex- 
pressed what is now understood by the term neutrality. 

It is enough for practical purposes to know that a neu- 
tral nation is one that takes no part in a contest between 
other nations; and that at the present time it is the un- 
doubted right of every independent nation to remain neu- 
tral while its neighbors are at war.* 

1 Lawr. Wheat (2d Ann. ecL), pp. 530 et seq., 544 etseq., 596; 1 Kent^ 
Com. (5th ed.), pp. 67 et seq., 116 e^ seq.; The Rapid, 8 Cranoh, 155; 
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2. Impartiality of neutrals. — Neutrality implies and 
requires impartiality towards the belligerents; and im- 
partiality inhibits the neutral from favoring one party 
at the expense of the other. Enjoyment of the privileges 
of neutrality by a nation imposes upon it the obligation 
of faithfully performing its duties as such, the leading 
duty being that of impartiality, which should restrain the 
neutral from giving aid to one party which would not as 
readily be extended to the other. The favoring of one 
belligerent in any way to the prejudice of the other is 
in itself a violation of neutrality. So strictly is this rule 
held, that a loan of money to one of the parties is consid- 
ered and treated as a breach of neutrality. But the obliga- 
tion of neutrality does not go to the length of prohibiting 
the fulfillment of engagements made prior to the com- 
mencement of hostilities, and with no reference thereto, 
which do not make the neutral nation a participant in 
the war.* 

3. Inviolahility of neutral territory. — The territory 
of an impartial neutral nation is entitled to exemption 
from invasion by the belligerents in time of war, and 
from all unnecessary and injurious interference with its 
commerce, and other national rights and privileges. This 
principle has numerous applications and illustrations 
found in our books, some of which, mentioned by Chan- 
cellor Kent, follow: A neutral " may become the carrier 
of the enemy's goods without being subject to any con- 
Potts V. Bell, 8 Term Rep. 548; The JuflProw Catharina, 5 Rob. Adm. 
141; 1 Chitty on Commercial Law, 378; The Hoops, 1 Rob. Adm. 
196; Bynkershoek. Quaest. Jur. PuU, lib. i, cap. a 

> Bynkershoek, 11., c. 9; Burlamqui, vol. ii, part 4, c. 5, sees. 16, 17; 
Manning's Com., p. 180; Vattel, b. 3, 6, sees. 99, 100, 101; Id., c. 7, sees, 
104. 105; Dewntz v. Hendricks, 9 Moore's a B. 586; 1 Kent, Com. 
6th ed.), p. 116 et seq. 
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fiscation of the ship, or of the neutral articles on board; 
though there is the risk of having the voyage interrupted 
by seizure of the hostile property. As the neutral has 
the right to carry the property of enemies in his own ves- 
sel, so, on the other hand, his own property is inviolable, 
though it be found in vessels of enemies." Neutrality 
^* protects the property of the belligerents when within the 
neutral jurisdiction. It is not lawful to make neutral 
territory the scene of hostility, or to attack an enemy 
while within it; and if the enemy be attacked, or any 
capture made under neutral jurisdiction, the neutral is 
bound to redress the injury, and effect restitution.*' " It 
is a violation of neutral territory for a belligerent ship to 
take her station within it, in order to carry on hostile 
expeditions from thence, or to send her boats to capture 
vessels being beyond it. No use of neutral territory, for 
the purposes of war, can be permitted." * 

" Though a belligerent vessel may not enter within 
neutral jurisdiction for hostile purposes, she may, con- 
sistently with a stat^ of neutrality, until prohibited by 
the neutral power, bring her prize into a neutral port 
and sell it." " But neutral ships do not afford protection 
to enemy's property, and it may be seized if it be found 
on board of a neutral vessel beyond the limits of the neu- 
tral jurisdiction." 

" It is also a principle of the law of nations relative to 
neutral rights, that the effects of neutrals found on board 
of enemy's vessels shall be free; and it is a right as fully 
and firmly settled as the other, though like that, it is 
often changed by positive agreement." 

Enough has now been said to illustrate the general 
principles pertaining to the inviolability of neutral terri- 
tory. 

1 1 Kent, Cora. (5th ed.), p. 116 ef seq,, and cases there cited; Lawr. 
W^beat Int Law (2d Ann. ed.), ch. IIL 
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4. Ths law of UocJcade. — A blockade consists in the in- 
Testment of a sea-port by a competent naval force, with 
a view of interrupting trade and commerce to neutrals.^ 
Its object is, obviously, to diminish the resources of the 
enemy and cripple its power. It is not only a right of 
great importance to belligerents, but in some cases, when 
strictly enforced, it proves a serious detriment to neutrals. 
Any attempt of a neutral, or an enemy, to violate a block- 
ade renders the offender's ship and cargo liable to seizure 
and confiscation by the blockading power. But to the 
enforcement of such a penalty, two conditions precedent 
are essential, namely: First. The investing power must 
have been able to enforce the blockade at every point, 
and all the time; in other words, there must have been a 
blockade infdct^ as well as in name. Neither a mere 
proclamation or "paper blockade," nor an inadequate 
force, will suflBce. It has been judicially held, however, 
that the occasional absence of the blockading squadron, 
caused by force or accident beyond control, as a violent 
storm, does not terminate the blockade, provided the 
cause of the suspension be known, and its enforcement be 
resumed within a reasonable time after the cause is re- 
moved. And an attempt to take advantage of such a 
temporary suspension, if the cause be known to the neu- 
tral, will be regarded and treated by the law as an act of 
bad faith. If, however, a blockade be raised voluntarily, 
or by a superior force of the enemy, it ceases altogether. 
Second. The neutral must have due notice, actual or con- 
structive, of the blockade, in order to subject him to the 
penal consequences of its violation. The notice may have 
been actual, formally communicated by the blockading 
power, constructive, by notice to its government, or pre- 

1 And. Law Diet, Utle " Bk>ckade; *" United SUtes t. The WUliam 
Arthur, 8 Ware^ 280, 281. 
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sumptive by its notoriety. A blockade may be so widely 
known as to charge all neutrals with knowledge of its 
existence. A notice to a foreign government is a notice 
to all its subjects, as it is the duty of the neutral govern- 
ment, on receipt of a formal notice, to communicate the 
same to them, and they will not be permitted to shield 
themselves under a plea of neglect of duty on the part of 
their government.^ 

5. Contraband of war. — By the law of nations, trade of 
neutrals with the respective belligerents is subject to 
some restrictions. Just what articles of commerce are 
contraband of war it is impossible to specify, as the num- 
ber and kinds vary with the differing conditions of times, 
and variety of circumstances. The question has given 
rise to much discussion in the past, not infrequently caus- 
ing heated controversies between nations, and developing 
considerable contrariety of opinion among publicists. It 
may safely be said, however, that the restriction applies 
to all kinds of warlike equipments and materials, and all 
articles and aids ordinarily used in warfare, including 
transportation and commissarial stores. But as to food 
supplies, and some other articles, whether contraband or 
innocent, depends in every case upon their character and 
the animtcs of their contribution. Chancellor Kent says:' 
" It is the itsics leUici which determines an article to be 
contraband; and as articles come into use as implements 

1 Bynkershoek, h. 8, eh. 7, § 117; The Betsey, 1 Robw Adm. 78; Chitty 
on CJoramercial Law, 450; The Stert, 4 Rob. Adm. 65; The Frederick 
Molke. 1 RoK Adm. 72; The Columbia, 1 id. 130; The Juffrow Maria 
Schroeder, 8 id. 155; Radcliff v. Union Ins. Ca, 7 Johns. 88; The 
Neptunus, 1 id. 144; The Vrow Judith, id. 126; The Comet, 1 Edw. 
82; Olivera v. Union Ins. Ca, 8 Wheat. 188; Lawr. Wheat Int 
Law (2d Ann. ed.), p. 819 et Beq,; 1 Kent, Com. (5th ed.), pi 148 e^ seq. 

3 1 Kent, Com. (5th ed), p. 140. 
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of war which were before innocent, there is truth in the 
remark that, as the means of war vary and shift from 
time to time, the law of nations shifts with them ; not, 
indeed, by the change of principles, but by a change in 
the application of them to new cases, and in order to meet 
the varying uses of war. 

Contraband articles on board ship are subject to seiz- 
ure and confiscation, as is the ship also, in some cases. 
Stated more fully, the penalty for carrying contraband 
articles is the following: "If the ship and cargo do not 
belong to the same person, the contraband articles only 
are confiscated,and the carrier-master is refused his freight, 
to which he is entitled upon innocent articles which are 
condemned as enemy's property. But where the ship 
and the innocent articles of the cargo belong to the owner 
of the contraband, they are all involved in the same pen- 
alty."^ And even where the ship and the cargo do not 
belong to the same person, the like fate may overtake 
both the ship and the innocent cargo, by carrying con- 
traband under circumstances indicating a fraudulent 
evasion of the law, such, for example, as sailing under 
false papers.' 

6. The right of aea/rch and seizure. — The belligerent 
right to visit and search neutral merchant vessels at sea 
is well established in the law of nations, being essential 
to the right of capturing enemy's property contraband 
of war. It furnishes the only effectual means of prevent- 
ing fraudulent evasions of the law, and protecting valu- 
able rights of belligerents, so long as the sea remains a 
convenient theatre for fraud and crime by persons who 

iLawr. Wheat Int Law (2d Ann. ed.\ p. 806. 

*Lawr. Wheat Int Law (8d Ann. ed.), ix 767 et seq.; 1 Kent Com. 
(5th ed.\ p. 186 et seq.; The Peterhoff, 5 Wall 68; The Commercen, 1 
Wheat 887. 



Digitized by 



Google 



192 INTERNATIONAL LAW. [§ 99. 

are restrained only by fear of the penal consequences 
to themselves. A neutral vessel suspected of carrying 
enemy's property or troops, or despatches, or of otherwise 
violating the law of neutrality, may be seized and searched 
by a duly authorized belligerent vessel; and if evidence 
be found showing the suspicion to have been well founded, 
or sufficient to raise the presumption of an offense, the 
vessel may be captured and brought into port for adjudi- 
cation by a prize court, and for confiscation if judicially 
condemned. The doctrine of search and seizure, and its 
enforcement, has been subject to much adverse criticism 
in the past, the right, even, being denied by some distin- 
guished writers on international law, on the specious plea 
that "free ships make free goods;" and on the further 
ground that a neutral flag should be accepted as a suffi- 
cient guaranty of the honest neutrality of the ship and 
cargo over which it floats. And the exercise of this right 
is still looked upon with an unfriendly eye by parties 
unwillingly subjected to its enforcement Notwithstand- 
ing all opposition, however, the right of visitation, search 
and seizure has deservedly obtained a secure place in the 
jurisprudence of nations.^ 

The foregoing outline-view presents the reader with 
the general principles, and prominent features, of inter- 
national law, in accordance with the plan of this work; 
leaving, in the main, non-essential details to works de- 
voted exclusively to the subject. But references to reli- 
able authorities are furnished for the benefit of readers 
who may desire a full knowledge in detail of this inter- 
esting and important branch of jurisprudence; and those 
who require such knowledge for professional work. 

1 LawT. Wheat Int. Law (dd Ann. e±\ jx 846 e^ seq,; 1 Kent, Com. 
(5th ecL), pc 152 et 9eq,; Woolsey, Int Law, §g 208, 218; Webster's Work% 
829, 835; The Marianna Flora, 11 Wheat 42; ante, § 97, subd. It 
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CHAPTER XL 

THE LAW-MEBCHANl^ 

Section lOOi Noticed on account of its relation to other 8ubjeot& 

§ 100. A brief notice of this snbdiTision of law, in pass- 
ing, is suggested by its relation to international law, jnst 
treated, several subjects of which it embraces, and of 
which, indeed, it is deemed a branch by public writers. 
It is also regarded as a branch of the common law, being, 
like the latter, an outgrowth of custom. 

The law-merchant enters so largely into the commercial 
and maritime affairs of nations that a knowledge of its 
rules is important for the man of business and essential 
to a successful lawyer. 

The first mention of the law-merchknt in recorded his- 
tory is found in the simple and touching Bible account of 
the transactions between Abraham and Ephron the Eit- 
tite, which occurred about eighteen hundred and fifty 
years prior to the Christian era. The patriarch purchased 
of Ephron the cave of Machpela for the burial of his be- 
loved Sarah, and paid therefor the sum of four hundred 
shekels of silver, " current money wUh the mercha/n^y ^ 

Chancell<» Kent says:^ "When Lord Mansfield men- 
tioned the law-merchant as being a branch of public law, 
it was because that law did not rest essentially for its 
character and authority on the positive institutions and 
local customs of any particular country, but consisted of 

1 Genesis, 2B:1& 
23 Kent, Ck>nL {pth ecL), p. 2; 
id 
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certain principles of equity and usages of trade which 
general convenience and a common sense of justice had 
established to regulate the dealings of merchants and 
mariners in all the commercial countries of the civilized 
world.** 

The origin and character of the law-merchant is forci- 
bly and felicitously expressed by Justice Swayne, of the 
United States supreme court, as follows: "The law-mer- 
chant was not made; it grew. Customs have sprung 
from the necessity and convenience of business, and pre- 
vailed in duration and extent until they acquired the 
force of law. This mass of our jurisprudence has thus 
grown, and will continue to grow, by successive accre- 
tions. It is the outcome of time and experience, wiser 
law-makers, if slower, than legislative bodies." ^ 

Judge Beck, of Iowa, says: "The rules applicable to 
commercial paper were transplanted into the common 
law from the law-merchant. They had their origin in 
the customs or course of business of merchants and bank- 
ers, and are now recognized by the courts because they 
are demanded by the wants and convenience of the mer- 
cantile world."* 

The unwritten or common law, as we have seen,' consists 
of a body of principles and rules which, originating in 
usage and ripening into custom, finally became established 
law ; usage, custom, law, were the natural evolutionary 
steps. A law thus developed may be general or local in 
its territorial sphere, and limited or general in the sub- 
jects of its application. 

The law-merchant embraces in its scope the subjects 
above mentioned and others of like character. 

1 Merchants' Bank ▼. State Bank, 10 WaU. 65t 

2 Woodbury v. Roberts* 59 Iowa, 84a 
* Ante, oh. Y. 
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Having in previous chapters discussed the common law 
and international law, of each of which the law-merchant 
is a branch, and having also taken an outline view of ad«- 
miralty and maritime law, some of whose subjects come 
within the purview of the law-merchant^ no further space 
need be given to this chapter.^ 

1 For farther general anthoritiee see 1 BL Com., p, 75; Edwards on 
BiUB, eta (2d edX pp. 40, dH 265^ 288» and notes; Be Chandler, 4 
Bankr. Reg. 315; Boss y. Jones, 22 WaU. 698; Strother y. Lncas^ 12 
Pet 446; Pom. Mania Law (2d ed), pp^ 851, 8521 
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CHAPTER IIL 

THE MOSAIC (X)D& 

BionON lot A flonroe of the unwritten law; 
lOa The unity of God. 

108. The judicial system. 
104. Hebrew agrarian polity. 

109. Partioular provisions of the Mosaic and criminal oode& 

1. Inalienability and redemption of landa 

2, Primogeniture. 

& Violation of personal and property rights. 
4 Criminal lawa 

§ 101. A source of the uniarritten law.— The laws of & 
nation in any age are a reflex of its civilization. Law and 
general history are oontemporaneous in origin, concnr* 
rent in growth, inseparably connected, and mutaal ex- 
positors. Neither can be thoroughly understood without 
a knowledge of the other; and especially is the study of 
law in the light of history essential to a just and full 
comprehension of its principles and spirit. The genius and 
dominant principles of the great body of our unwritten 
or common law are contributions from various sourcea 
in the past; some of which principles have come down 
to us through a long succession of ages, modified in their 
course, more or less, by the changing conditions of so- 
ciety in the progress of civilization. Hence, the impor- 
tance and value of tracing the tributaries of our law to 
their sources, both as an aid to a thorough understand- 
ing of its principles and spirit, and as an essential part 
of a liberal education. 
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The late Prof. Poraeroy very jastly says:* "A knowl- 
edge of the general principles, the bold outlines and 
grand features of our municipal law should be oonsid* 
ered an essential part of a liberal education and culture. 
The science of law is multiform. It reaches out, seizes, 
and draws in its methods and materials from many de- 
partments; here it sends down a root into the undefined 
and almost hidden traditions of the past, and now sup- 
ports itself upon the premises and conclusions of the purest 
and simplest morals; its deductions are sometimes cast 
in the mould of the severest logic, and again assume the 
form of historical narrative. It extends from the birth 
of a nation or race over generations and centuries to the 
busy life of the present day. It is, in short, the sum- 
ming up of almost all knowledge not strictly physical. 
It demands a familiarity with history, with ethics and 
with logic. Whatever we have learned elsewhere will 
contribute its aid in the study of this comprehensive 
science." 

The same views, more fully elaborated, were expressed 
by that distinguished jurist and ripe scholar 8ir William 
Blackstone, on taking the chair of law in the Vinerian 
Professorship inaugurated at Oxford University in Octo- 
ber, 1768. His introductory lecture on that occasion is a 
thoroughly convincing plea for the study of law as an 
essential part of a liberal education.^ 

The reader's attention is also directed to the wise and 
highly important comments of the late Prof. Cooley, in 
the introduction to his Blackstone, modestly entitled : 
" Suggestions concerning the Study of the Law." • 

The author, in another place, has defined law thus: 
" Law is the ordinance of God, the science of truth, the 

1 Pom. MuDio. Law (2d ed.), § 1. 
SI Coolej's Bl., Introduotion, p, & 
« Id., Introductory. 
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perfection of reason and the method of justice. If this 
definition of law be correct, or not widely incorrect, it 
follows irresistibly that a knowledge of its history and 
principles is of inestimable value to the citizen in all the 
relations of society. Law is the atmosphere in which we 
live and move and have our social being. It surrounds 
us from the cradle to the grave; dominates every inter- 
est of society; guards life, liberty, property and educa- 
tion, and protects our firesides and altars. On a general 
and cursory view, simply, it is quite apparent that the 
study of law, in its history and principles, as a requisite 
to a general education, is invaluable. A knowledge of 
the law as a science and a growth would add much to 
the significance of the expression, a liberal educdtion. 
Connected with the law, thus viewed, there is wealth of 
lore. This is evident from the fact that our body of 
municipal law is the concrete product of the wisdom, 
thought, culture and experience of all the historic past. 

Kotice was taken of the Hebrew civil polity in discuss- 
ing the origin of government and law ; ^ but it will now 
be further considered as one of the sources of the unwrit- 
ten or common law. 

It is to be regretted that in pointing out the sources of 
our municipal law publicists have quite generally omitted 
the Hebrew constitution and laws. For this omission no 
reason, to the writer's knowledge, has been given, and 
no good reason, it is believed, can be assigned. It is quite 
certain that the germs of some of the important princi- 
ples of our institutions and laws are found in the Mosaic 
system. In our quest for examples of these germs it will 
be helpful to take a cursory view of the leading features 
of the Hebraic government and constitution. This, be- 
cause a nation's government and constitution are the bases 

1 Ante^ ob. IL 
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on which all the valid legislation, statutory and judicial, 
must rest, to the principles and spirit of which it is sap- 
posed to conform, and in view of which it must be inter- 
preted. 

§ 102, The unity of God.^ — On a casual view there is 
a seeming incongruity involved in the suggestion of the 
unity of God as a fundamental idea in the constitution 
and judicial code of a civil government; but upon exam- 
ination the seeming incongruity disappears. The Hebrew 
system of government and law presents a unique combi- 
nation of the divine and human, of theocratic and demo- 
cratic elements, which only divine wisdom could devise. 
God gave to the people at Sinai the Decalogue, which, in 
its letter and spirit, embraces all the duties of man to his 
Maker, and to his feliow-raen, in all the relations of life, 
constituting an inerrant directory for right living. But 
this compendium of law, divine and human, did not ex- 
haust the wisdom of God, nor end his beneficent pro- 
visions for his creatures. Through Moses, God's inspired 
minister, the Decalogue was expanded into the Hebrew 
civil and criminal codes, prescribing specific rules of gov- 
ernment and law, adapted to the varied wants of the 
people, and enabling all to understand the principles of 
the divine law as epitomized in the Decalogue, and ren- 
dering disobedience inexcusable. The supplemental codes 
did not supersede the Decalogue; it remained, and will 
remain through all time, an epitome, in principle, of di- 
vine and human law, binding upon humanity in every 
age of the world, and in all conditions of society. 

Wo are now prepared to understand the reason for as- 
signing a leading place to the unity of God in the He- 
brew constitution. God was sovereign by creation and 

iDeut.6:4k 
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providence, and the civil Buler of the nation by the vol- 
untary choice of the people. As such, He was entitled 
to their undivided allegiance, and implicit obedience. 
Indeed, the nation could not exist and prosper without 
such unity, allegiance, and obedience. This prime ele- 
ment in the organic law of the Hebrew nation was the 
prototype, and is essential to the existence and prosper- 
ity, of all civilized governments in every age of the world. 
No matter what the form of government, or in whom, 
or what body, its supreme governing power is vested, 
that power is entitled to the undivided loyalty and obedi- 
ence of all its subjects. This important truth has the 
highest possible sanction in the utterance of the great 
Teacher of Galilee: ^ " No man can serve two masters: for 
either he will hate the one, and love the other; or else 
he will hold to the one, and despise the other." 

The history of the Hebrews, especially during the 
earlier portions of their separate nationality, furnishes 
abundant evidence of their tendency to polytheism and 
gross idolatry. The reasons for this need not be here 
discussed ; the fact is suflScient for our purpose. Nor is 
it necessary, in this connection, to do more than re- 
mind the reader that the influence of idolatry upon the 
character and condition of the people was exceedingly 
vicious and degrading. It led them, moreover, into di- 
rect rebellion against the government of God, in both its 
religious and civil supremacy. The Hebrew government, 
established at Sinai, as already stated, combined in its 
unity the apparently antagonistic elements of theocracy 
and democracy, imposing upon its subjects the obliga- 
tion of allegiance and obedience to God, both as the re- 
ligious and civil head of the nation. Hence, as we have 
seen,^ idolatry was treason against the civil government, 

iMatt6:24 ^ Ante, oh. JL 
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as well as a yiolation of the divine law. And hence, 
also, the trnth of the initial statement of this section, 
that the unity of God constitutes a fundamental principle 
in the Hebrew civil government. 

Idolatry was not only treason, the highest crime against 
any government, divine or human, but the cause of other 
great evils which could be eflfectually dealt with in no 
other way than by striking at the root, and everything 
that nourished and strengthened it. This satisfactorily 
accounts for provisions in the Mosaic code which have 
been severely criticised by infidel writers as trivial, and 
unworthy their reputed author. For example, the pro- 
visions against cutting the hair and beard in a particu- 
lar manner; boiling a kid in the milk of its dam; the 
wearing of garments made of linen and woolen mixed 
together; the interchange of male and female attire; re- 
ceiving into the public treasury the price of a dog, or the 
hire of a prostitute; worshiping in groves and high 
places, and other laws of like general nature. It is found, 
however, on thorough investigation, and has been shown 
by eminent public writers, that many of these and other 
prohibited practices were directly connected with idola- 
try, which fully accounts for and vindicates the wisdom 
of this legislation. 

§ 103. The Judicial system. — The people had a voice 
in the selection of their magistrates. Moses was the 
chief, and originally the sole, judge in the nation; but 
the burden becoming too heavy for him, a graded judi- 
ciary was adopted on the wise suggestion of Jethro, the 
father-in-law of Moses. There were chosen by the peo- 
ple, and appointed by Moses, " rulers of thousands, rulers 
of hundreds, rulers of fifties, and rulers of tens; and they 
judged the people at all seasons: the hard causes they 
brought unto Moses, but every small matter they judged 
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themselves." * On a subsequent occasion Moses reminded 
the people of their participation in this important trans- 
action, and the instructions given by him in respect to 
the character of the magistrates to be chosen, in the 
words following:* "Take you wise men, and understand- 
ing, and known among your tribes, and I will make them 
rulers over you. And ye answered me and said, The 
thing which thou hast spoken is good for us to do. So 
I took the chief of your tribes, wise men, and known, 
and made them heads over you, captains over thousands, 
and captains over hundreds, and captains over tens, and 
oflBcers among your tribes. And I charged your judges 
at that time, saying, Hear the causes between your breth- 
ren, and judge righteously between every man and his 
brother, and the stranger that is with him. Ye shall 
not respect persons in judgment, but ye shall hear the 
small as well as the great; ye shall not be afraid of the 
face of man, for the judgment is God's; and the cause 
that is too hard for you, bring it unto me and 1 will 
hear it." 

No mere human system for the administration of jus- 
tice has ever been devised which surpassed in wisdom 
and benevolence the Mosaic code, in its methods, princi- 
ples, and animus, as above briefly presented. 

§ 104. Hebrew agrarian polity. — It is a political doc- 
trine of wise statesmen, and vindicated by history, that 
national power and prosperity depend largely upon the 
distribution and ownership of the soil.' This principle 
of political philosophy is forcibly stated by President 
Wines, as follows: * " It is a principle of political philoso- 

lEx. 18:13-.2a 
2Deut.l: 18-17. 

3 Harrington, Oceana, p. 87; Lowman, Civil Qov. Hebb, ch. 2; Adamfif^ 
Defence, Letter 29. 
* Laws of the Ancient Hebrews, pp. 400, 401. 
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phy, first annonnoed by Harrington, and much insisted 
npon by Lowman, and the elder Adams, that property in 
the soil is the nataral foundation of power, and conse- 
quently of authority. This principle will not now be 
disputed. Hence the natural foundation of every gov- 
ernment may be said to be laid in the distribution of its 
territories. And here three cases are supposable, viz.: 
the ownership of the soil by one, the few, or the many. 
First, if the prince own the lands, he will be absolute; 
for all who cultivate the soil, holding of him, and at his 
pleasure, must be so subject to his will that they will be 
in the condition of slaves, rather than of freemen. Sec- 
ondly, if the landed property be shared among a few 
men, the rest holding as vassals under them, the real 
power of government will be in the hands of an aristoc- 
racy, or nobility, whatever authority may be lodged in 
one or more persons, for the sake of greater unity in 
counsel and action. But, thirdly, if the lands be divided 
among all those who compose the society, the true power 
and authority of government will reside in all the mem- 
bers of that society; and the society itself will constitute 
a real democracy, whatever form of union may be adopted 
for the better direction of the whole as a political body. 
Under such a constitution, the citizens themselves will 
have control of the state. They will not need to have 
this power conferred upon them by express grant. It 
will fall into their hands by the natural force of circum- 
stances, by the inevitable necessity of the case." 

The elder Adams says respecting agrarianism in this 
country: " The agrarian in America is divided into the 
hands of the common people in every state, in such a man- 
ner that nineteen-twentieths of the property would be in 
the hands of the commons, let them appoint whom they 
might for chief magistrate and senators. The sovereignty. 
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then, in fact as well as in theory, must reside in the whole 
body of the people; and even an hereditary king and 
nobility, who should not govern according to the public 
opinion, would infallibly be tumbled instantly from their 
places." ^ 

In accordance with this political doctrine, Moses caused 
the national domain to be so divided that the whole six 
hundred thousand free citizens should have full and ex- 
clusive property in an equal part of it in perpetuity, 
which gave to each family an inalienable title to a small 
farm of about twenty-five acres.* 

It is quite apparent, on a mere statement of this policy, 
that it tends to promote equality among citizens, and 
prevent extremes of wealth and poverty, which tend to 
produce class antagonisms, and cause discord and suffer- 
ing in society, where there are no barriers to monopoly, 
or limitations of wealth, either in land or personal prop- 
erty. 

President Wines justly says:' "Great inequality of 
wealth in a nation is a great evil, to be avoided by the 
use of all just and prudent means. It was a leading ob- 
ject with Moses to give to his constitution such a form 
as would tend to equalize the distribution of property. 
Under his polity the few could not revel in the enjoy- 
ment of immense fortunes while the million were suffer- 
ing from want. Misery was not the hereditary lot of one 
class, nor boundless wealth of another." 

It has been suggested that the prosperity of England, 
where ownership of the land is confined to the few, is 
antagonistic to the foregoing political philosophy. But 
the case of England may be only an exception to the 
rule; not diflScult of explanation. The national debt of 

* Defence, Letter 29, 
5«Nuiiih. 38: 54; Levit 25: 2a 
'Laws of the Ancient Heb.» p. 4081 
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England, amoonting to several billions, has created an 
exceptional species of property, known as funded prop- 
erty, which has the stability of real estate, and is widely 
diflnsed among the people, giving to investors in the 
funds independence, influence, and power, naturally con- 
ferred by ownership of the soil. It may be added that 
the vast commercial and manufacturing wealth of Eng- 
land tends to diminish the political influence of territo- 
rial possessions. But, assuming that the same effects, to 
a greater or less extent, may result from causes other 
than a general division of the soil among the people, it 
by no means follows that the tendency of such a distribu- 
tion is not the production of equality among citizens, and 
the prosperity both of the citizen and the state. Nor does 
it show, or tend to show, that the concentration of the 
national territory in the hands of a few is not a danger- 
ous condition of society. 

It may safely be aflSrraed that, whatever governmental 
polity, or permitted practice, tends to produce extremes 
of wealth and poverty, is evil in its effects upon society, 
and menacing to the stability and prosperity of the gov- 
ernment. 

This suggests the possibility, if not the probability, of 
danger ahead for the United States, from the monster 
trusts and combinations organized of late. Some of these 
combinations have each a capital of million^ and are 
able to control the output and product prices of the sev- 
eral manufacturing industries and business enterprises 
which they respectively represent. Public attention hav 
ing been recently directed to the Standard Oil Company, 
in the congress of the United States, it may properly be 
cited as an example. On the 16th day of March, 1900, 
Bepresentative Fitzgerald, of Massachusetts, introduced 
a resolution in the house of representatives, with the fol- 
lowing preamble: *' Whereas, it appears as a matter of 
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public record that the Standard Oil Company paid in the 
city of New York, on March 15, 1900, the sum of seven- 
teen million dollars, this amount being an extra divi- 
dend, in addition to the regular quarterly dividend of 
three million dollars; and whereas, it is a matter of pub- 
lic record that this last dividend is five million dollars in 
excess of the last quarterly dividend paid by this corpo- 
ration ; and whereas, it is also a matter of public record 
that the price of kerosene oil, the sole means of lighting 
used by the middle and poorer classes of people, during 
the period of time between the declaration of these divi- 
dends, was increased three cents per gallon, constituting 
a tax on every home in the land.'* There has not been 
a time, at this writing, for congress to have acted on the 
resolution following the preamble quoted ; and what ac- 
tion, if any, will be taken is simply conjectural. Numer- 
ous other controlling corporations and trusts exist, and 
the number is rapidly multiplying in the country, to the 
alarm of thinking men. Obviously the natural effect will 
be to create monopolies, destroy competition, drive small 
manufacturers and dealers out of the field, leaving them 
in actual or comparative destitution, and the middling and 
poorer classes to the tender mercies of monopolists who 
will control the prices of the necessaries of life. It is 
often heard in defense of these combinations that they 
lower the cost of production, and thus enable them to 
supply the consumer at reduced rates. It may be true 
that they do reduce the cost of production, and that the 
corporators might afford to supply the consumer of their 
products at less cost than the competitive system would 
permit. But do they, and can it reasonably be expected 
that they ever will, give the consumer the benefit of the 
lower cost of production? And why should it be expected 
of them ? They combine for the purpose of realizing 
large profits from the investment of their capital; for the 
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accomplishment of this purpose they crush out opposi- 
tion and organize monopoly; they do not combine as re- 
ligious, or benevolent, but simply as husiness^ corporations. 
In condemning these combinations, it is not necessary or 
just to assume that the corporators are more selfish than 
other men; they may differ only in the possession of 
power to gratify their selfishness. We are constantly re- 
minded that the millenium is not yet the prevailing at- 
mosphere of earth ; and he is an indifferent student of 
human nature who does not know that the average man 
^vill first of all study his own interests, and adjust his 
life-work to their advancement. Whatever else may be 
said of business monopolies, it cannot reasonably be 
doubted that they tend to create in society the extremes 
of wealth and poverty, against which Moses legislated 
under divine inspiration. 

There are important considerations connected with the 
subject of trusts and corporate monopolies which cannot 
here be discussed ; the subject presents mixed questions 
of economics, ethics, politics and law, some of which are 
difficult of satisfactory solution. 

Eecurring directly to the Hebrew constitution, it should 
be remarked, in passing, that other advantages accrued to 
the people from the agrarian polity, to which space can- 
not here be given. There are also other important fea- 
tures in the Hebrew constitution, to which space cannot 
here be given, which are found in greater or less promi- 
nence in modern governmental structures. To the sover- 
eign power already noticed may be added national unity, 
liberty, political equality of the people, a voice in the en- 
actment and administration of the law^s intrusted to the 
people, responsibility of public oflBcers to their constitu- 
ents, a prompt, cheap and impartial administration of 
justice, universal industry, inviolability of private prop- 
erty, sacredness of the family relation, sanctity and pro- 
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tectiaa of human life^ uniyersal edacation, and a well- 
adjusted balimce of powers. 

§ 10&. Partieiilar provisions of the Mosaic ciyil and 
criminal codes. — Having considered some of the funda- 
mental principles of the Hebrew constitution, which may 
be regarded as prototypes of similar constituents in mod- 
ern institutions of government, it is in order to notice a 
few particular provisions of the Mosaic civil and criminal 
codes, as examples of laws which, la substance and prin- 
ciple, have come down to us through all the vicissitudes 
of intervening ages. 

In studying the Mosaic laws it should be remembered 
that, like all wise legislation, they were adapted to the 
age, the existing conditions, natural and social, and to the 
ethnic character of the people; and hence, that some pro- 
visions will be found which would be unsuited to different 
conditions, others that have been modified to suit changed 
circumstances, and others, still, that have become obsolete. 
Yet, even in some of these the germ principle has survived. 

1. InalienahiUty and redemption of lands. — The land, 
equally divided among the citizens, was made inalienable, 
so that it would descend in perpetual succession to the 
several families, respectively. In case the owner should 
part with the whole, or any portion, of his allotment, by 
sale or otherwise, it would remain redeemable by him or 
his heirs until the year of jubilee, when, if not previously 
redeemed, it would go free by the law of its tenure; leav- 
ing the original owner, or his heirs, at liberty to take pos- 
session. This was the rule throughout the land, includ- 
ing dwelling-houses m the villages; but the right to re- 
deem dwelling-houses in walled cities was limited to one 
year, at the expiration of which time, in default of re- 
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demption, the transfer became absolute.^ Beferring to 
the year of jubilee, Dr. Wines says : "At the return of this 
day, the trumpet peal was heard in street and field, from 
mountain top and valley, through the length and breadth 
of the land. The chains fell from the exulting slave. The 
burden of debt, like that of Bunyan's Pilgrim, rolled off 
from shoulders long galled by its pressure. The family 
mansion and the paternal estate again greeted eyes from 
"Which misfortune, through many weary years, had di- 
vorced them. The inequalities of condition, which the 
lapse of half a century had produced, once more disap- 
peared. Garlands of flowers crowned all brows; and the 
universal gladness found vent in music, feasting and merri« 
ment."» 

The inalienability of landed property, which was a 
prominent feature in the Hebrew constitution, found a 
place in the organic laws of other nations through many 
centuries following its introduction by Moses. England 
furnishes a near and notable example. In the early his- 
tory of that nation, and down to a comparatively recent 
date, the Hebrew polity concerning the permanent alien- 
ation of land was maintained and enforced with great 
tenacity and strictness. Finally, when prominent states- 
men, becoming convinced that the right of unfettered 
alienation was better adapted to existing conditions of 
the kingdom, especially its commercial character, and at- 
tempted a change, a severe struggle with chronic con- 
servatism ensued, which continued through many years. 
The process of change was gradual, little by little, and 
not fully completed until the statute of 12 Charles II. 
took effect.* 

iLevit,oh.XXV. 

> Winee' Laws of the Ana Heb., p. 404 And see Goodyn's Moaes 
and Aaron, I, 8, c. 10, and Jahn*s BiU Arch., seo. 861. 

»1 Cooley's BI., ch. 19, p. 286 e« «eg.; 8 Kent, Com. (5th ed.), p. 609 et 
3eq. 
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But where, under changed circumstances, the ancient 
restriction of alienation no longer exists, the Mosaic pol- 
ity of redemption survives; it is known in England and 
the United States under the designation " the equity of 
redemption." This name was derived from the English 
court of chancery, of which it was the child and jurisdic- 
tional subject.^ 

2. Primogeniture. — The English law of primogeniture 
may be traced to the Mosaic civil code as its source, in 
the following remarkable provision : * If a man have two 
wives, one beloved, and another hated, and they have 
borne him children, both the beloved and the hated; and 
if the first born son be hers that was hated ; then it shall 
be, that when he maketh his sons to inherit that which 
he hath, that he may not make the son of the beloved 
first born before the son of the hated, which is indeed the 
first born; but he shall acknowledge the hated for the 
first born, by giving him a double portion of all that he 
hath; for he is the beginning of his strength; the right 
of the first born is his." 

8. Violation of personal a/nd property rights. — The orig- 
inal of most, if Hot of all, the actionable torts of modern 
civil codes, may be recognized, in germ or in full, in the 
Mosaic civil code, and therein subjected to punishment. 
For example, trespass upon lands, and wrongful appro- 
priation of personal property ; ' responsibility of the owner 
for injuries inflicted by animals kept by him when know- 
ing them to be vicious and dangerous, as in case of an in- 
jury from an ox, " wont to push with his horn in time 

> 2 Cooley*8 Bl. (3d ed.), p. 488, par. 4; 4 Kent, Com. (5th ed.), pi 157 
et seq.; 2 Story, Eq. Jur. (6th ed), §§ 1014-1017, 1019, 102a 
3»Deut, ch. 21, v& 15-27. 
8 Ex. 22:5-9. 
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past;"^ injuries caused by carelessness, even in the use 
of one's own property;* slander and false witness con- 
demned; and just balances, weights and measures re- 
quired.* 

Many other examples might be given, but the above 
from the Mosaic civil code are sufficient for the present 
purpose. 

4. Criminal laws. — A few examples of Hebrew crim- 
inal laws follow. Willful murder was punished with 
death;* rape was made a capital crime;* the penalty for 
man-stealing was death;* sodomy was a capital crime ;^ 
incest was forbidden and severely punished;* as were 
also other crimes found in the criminal codes of the pres- 
ent day. But it is unnecessary to multiply examples. By 
A careful comparison of the Hebrew civil and crimincil 
•codes with judicial systems of subsequent ages, including 
the present, it will clearly appear that the legislation and 
writings of Moses have had a marked influence for good 
upon the jurisprudence of all civilized nations. 

The history and literature of the Hebrew nation, as found 
in the Bible, is a rich treasury of knowledge and wisdom, 
which amply rewards careful, unbiased study. If studied 
in an unfriendly spirit, with no honest desire to learn the 
truth, but for the purpose of gathering ammunition for a 
bitter onslaught upon the authenticity and genuineness of 
the narrative which Christians hold to be the inspired word 
of God, the search will be fruitful of evil, and productive 

l£x. 21:28, 2a 

'Ex. 22:6. 

» Levin. 19:3a 

4 Ex. 21:12-14; Dent 19:ll-ia 

*Deut 22:2a 

•24:7. 

7 Ex. 22:19; Levit 18:23; 20:15, 16; Oeui 27: 2t 

•«Le7it20:17. 
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of no good. As already incidentally noticed, the Mosaic 
code has been subjected to severe and nnjnst, and, it may 
be truthfully added, ignorant^ criticism by hostile writers. 
By way of further illustration of these unjust criticisms 
may be mentioned the oft-repeated allegation that the 
Mosaic criminal code, if truly presented in the Bible, was 
cruel and barbarous, notably in its large number of 
crimes punishable with death, some of which were minor 
oflfenses. The very able public writer from whose great 
work on the ancient Hebrew laws liberal quotations have 
been made in this chapter, speaking of the criticism in 
question, says:^ "Loud complaint has been made against 
Moses on account of the number of crimes made capital 
in his code. But great injustice has been done him in 
this particular. The crimes punishable with death by 
his laws were either of a deep moral malignity or such 
as were aimed against the very being of the state. It 
will be found, too, on examination, that there were but 
four classes of capital oflfenses known to his laws — trea- 
son, murder, deliberate and gross abuse of parents, and 
the more unnatural and horrid crimes arising out of the 
sexual relation. And all these specifications under these 
classes amounted to only seventeen; whereas, it is not 
two hundred years since the criminal code of Great Brit- 
ain numbered one hundred and forty-eight crimes pun- 
ishable with death, many of them of a trivial nature, as 
petty thefts and trespasses upon property." The work 
of Dr. Wines, from which the foregoing quotation is taken^ 
was published in 1853, and it cannot, therefore, be much, 
if any, more than two hundred years ago that the Eng- 
lish criminal code of which he speaks was in force; and 
it was fourteen centuries or upwards prior to that time 
that the Mosaic code was enacted. Nothing further need 

1 Wines, Laws of the Anc. Helx, pi 263L 
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be said in answer to the criticism in question. Other 
criticisms will disappear on intelligent investigation. 

It is essential to a correct understanding of the Hebrew 
constitution and laws, first, that they be studied in view 
of the fact that they are an expansion of the Decalogue, 
designed to teach and enforce the duties of man to his 
Maker and to his fellow-men; and secondly, that they 
were adapted to the existing conditions of society in that 
early and rude age of the world. Thus honestly studied, 
the divinely-inspired Mosaic code will reveal itself as the 
masterpiece of legislation among all the codes of the 
world. 

For the convenience of readers who may wish to in- 
vestigate the Hebrew constitution and laws more thor- 
oughly, the names of a few of the leading works on the 
subject are subjoined, viz. : Wines' Laws of the Ancient 
Hebrews, Harrington's Commonwealth of Israel, Dr. 
Spring's Obligations of the World to the Bible, Jahn's 
Hebrew Commonwealth, and Michael's Commentary on 
the Laws of Moses. 
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(S) The InstitutesL 
(8) Hie Digest 
(4) The Novels. 
110. Subjects and features of Roman jurisprudenoa 
IIL Some explanation of the wide prevalence and great 
influenoe of Roman law. 

§106. Introductory,— The Boman or civil law in- 
vites our study, not only by its historic interest and in- 
trinsic character, but by reason of its liberal contributions 
to other national systems of jurisprudence, and especially 
for its influence upon our own municipal law. In search- 
ing the records of the past for the sources and inspiration 
of the principles which permeate and animate the great 
body of our juridical law, both written and unwritten, 
we are led back unerringly to the Mosaic code and the 
Boman law. Among the uninspired systems of juridical 
law known to history, Eoman jurisprudence, in the peri- 
ods of its best development, stands pre-eminent for its 
wisdom, equity, and wide dominion. 
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Of the Koman law Chancellor Kent says:* "The his- 
tory of the venerable system of the civil law is peculiarly 
interesting. It was created and gradually matured on the 
banks of the Tiber, by the successive wisdom of Boman 
statesmen, magistrates and sages; and after governing 
the greatest people in the ancient world for the space of 
thirteen or fourteen centuries, and undergcMUg extraor- 
dinary vicissitudes after the fall of the western empire, 
it was revived, admired and studied in modern Europe 
on account of the variety and excellence of its general 
principles. It is now taught and obeyed, not only in 
France, Spain, Germany, Holland, and Scotland, but in 
the islands of the Indian Ocean, and on the banks of the 
Mississippi and the St. Lawrence. So true, it seems, are 
the words of d'Aguesseau, that the grand destinies of 
Rome are not yet accomplished ; she reigns throughout 
the world by her reason, after having ceased to reign by 
her authority."* 

The early history of the Eoman law is somewhat ob- 
scure and subject to conflicting accounts. But the record 
of its most important development, that which has given 
exceptional prominence and influence among the juridical 
systems of the past, is well preserved and accessible to 
students for professional or general educational purposes. 

In this chapter an outline view will be presented, de- 
signed to furnish a general knowledge of the character 
and history of the system and to serve as a convenient 
guide to a more thorough study of the subject. 

§ 107. The TwelTe Tables.— The earliest collection of 
the Eoman laws cyf which history takes notice was com- 

1 1 Kent's Com., p. 514 

2 See Pom. Munic Law, §§ 2-9, 291; Hadley's Introdoc, to Roman 
Law, p,2et seq.; Reeve's Hist of Eng. Law (Fio. ed.). Introduction, 
vol I, p. xxi et seq,; 1 BL Com., p^ 80 e^ «eg.; 1 Cooley's Bl., pt 79 
et9eq. 
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piled aboat 300 years after the foanding of Eome, in the 
year 753 B. C, and is familiarly known as the Twelve 
Tables. It will be recalled by students of history that 
in the early period of the Boman state the people were 
divided into classes, the patricians and the plebeians; the 
former constituting the aristocracy, the latter comprising 
the common people. As natural and usual, where class 
distinctions exist, in society, fostered by law, jealousies 
were engendered, hostile conditions arose between the 
two orders, resulting in violent and ever-recurring strug- 
gles. The patricians at an early period monopolized the 
offices and functions of government, and in their greed 
of power, growing with its possession and enjoyment, they 
grievously oppressed the plebeians. The latter, with the 
leaven of manhood divinely hidden within them, resisted 
the oppressions of their superiors in rank, and strove earn- 
estly for that political equality which is the birth-right of 
all men. These struggles resulted in the repulsion of the 
kings, and the establishment of a consular government. 
For about twenty years thereafter Eome was governed 
without any written laws or known public rules; and the 
people, especially the plebeians, began to suffer seriously 
for the want of certain and stable laws, and from the 
" absolute and capricious power of consuls beyond the 
walls of the city." The royal laws had been abrogated, 
and had ceased to exist, except indirectly by the force of 
usage. The patricians, who still retained to a large ex- 
tent their ascendency in the state, were quite ready to 
take advantage of this condition of the state; and the 
magistrates, taken from this rank, and being a law unto 
themselves, carried things with a high hand, oppressing 
and harassing the lower order. The patricians at length 
reluctantly assented to the demand of the plebeians for a 
code of written laws, which, being certain and known, 
would relieve them from the despotic rule of their supe- 
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riors in rank, define, secure and protect their rights. 
Steps were thereupon taken which resulted in the estab- 
lishment of the Twelve Tables. 

It is unequivocally stated by distinguished publicists 
that about the year 451 B. C. a commission was sent to 
Greece to study the laws of Solon and Lycurgus, for the 
purpose of obtaining useful suggestions for the formulation 
of the contemplated Roman code.^ It should be noticed, 
however, that the truth of this statement is questioned by 
other writers of note.^ Practically it may be regarded as 
a question of little importance at present, whether this 
report be fact or fiction, the value and influence of 
Eoman jurisprudence is due to its development at a later 
period of history. 

On the return of these commissioners, — if such these 
were, — and about the year 452 B. C, ten persons were 
appointed under the name of decemvirs and directed to 
collect, arrange and reduce the whole law into a com- 
pact form. The result of their labors appeared about a 
year thereafter, in the form and arrangement of ten 
tables. In the following year two other tables were 
added, the whole constituting the historic Twelve Tables, 
frequently denominated the Decemviral Code, from the 
first ten commissioners. 

The arrangements of the laws of the Twelve Tables is 
thus given by Prof. Pomeroy:* "Tables 1 and 2, forms 
of judicial proceedings; table 3, the law of loans, bail- 
ments, etc. ; table 4, the law of parent and child ; table 
6, the law of inheritance and wardship; table 6, the law 

1 Pom. Mania Law, § 89; 1 Kent, Com., p. 620; Niebuhr, History of 
Rome, voL 1, pi 211. 

SHadley's Intr. to Roman Law, p. 75; and see 1 Kent, Ck>m., p. 520, 
note a 

sPom. Munic. Law, § 89; Hadley's Introd. to the Roman Law, 
pp. 74-76; 1 Kent, Com., pp 515-521; Pomeroy's Munic. Law, p, 49. 
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of property and possession ; table 7, the law of damages; 
table 8, the law of servitude; table 9, the public or 
political law; table 10, the law as to funerals; table 11, 
the pontifical law; table 12, the law of marriage and 
divorce." 

This code, it is thought by publicists, was in the main 
a digest of the preceding statutory and customary laws, 
of which but little is certainly known. But from what 
is known and reasonably conjectured of preexisting laws, 
it may be safely afiSrmed that they were simple, formal, 
and severe, suited to the character and condition of the 
Eoman people at that early period of their history. And 
the same may truthfully be said of the legislation im- 
mediately succeeding the Twelve Tables, especially in 
comparison with the great body of enlightened and lib- 
eral Eoman jurisprudence given to the world in its later 
development. 

§ 108. From the Twelve Tables to the Emperor 
Justinian. — For convenienoe of treatment and study, 
the time extending from the establishment of the Twelve 
Tables to the commencement of the Emperor Justinian's 
reign may be classed as the second period in the history 
of Roman jurisprudence. This long reach of time, cover- 
ing 978 years, from B. C. 451 to A. D. 627, witnessed 
great changes in Eoman history and the Eoman law. 
The time and space allotted to this chapter will permit 
only a general view of this long period. But a detailed 
and critical discussion of the varied conditions, and the 
development of Eoman jurisprudence during these pass- 
ing centuries, would be of little practical importance, 
comparatively, as the great law reform under Justinian 
overshadowed all the past of Eoman law, and gave to 
that system its great renown and wide influence among 
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nations. While, however, a full discussion of this period 
is comparatively of small importance, it is not devoid of 
historic interest, and it may on that account be accept- 
able to a class of readers. Such a sketch, moreover, may 
serve as a helpful introduction to the study of Justinian 
jurisprudence. 

Prof. Pomeroy writes:* "During this time Rome had 
passed through the glories of the republic and empire, 
and into its rapid decline ; she had emerged from the pro- 
vincial rudeness of the early period into the culture in 
arts, letters and intellectual activity of the Augustan age, 
and had again partially sunk into the embraces of bar- 
barism. Her god Terminus had steadily reached to the 
confines of the known world, bad there maintained his 
firm stand for generations and dynasties, and had re- 
ceded until even Italy and the imperial city itself had 
been yielded to the invaders. During these ten centuries 
the Roman law had made a progress equal to that of the 
Roman arms. It had been developed by senate decrees, 
by resolutions of the assemblies, by the edicts of magis- 
trates, by the writings of jurists, and by the constitu- 
tions of emperors. And now the animating life had 
departed ; the law was no longer a growing organism, 
instinct with vitality, the variable exponent of the na- 
tion's civilization. The time for a codification had ar- 
rived." 

This general and comprehensive view of Roman his- 
tory and law during the period in question may be ac- 
cepted as a truthful picture; but an analytical account in 
detail, claiming to be complete and accurate, would be 
less entitled to command full credence. This by reason 
of the obscurity in which some portions are involved, the 
paucity of materials accessible for the reconstruction of 

* Pom. Munia Law, § 91. 
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other portions, and the legendary character and ques- 
tionable authenticity of still other portions. Chancellor 
Kent remarks:^ "I am quite reconciled to the observa- 
tion of Dr. Arnold, in his profound and learned ^ His- 
tory of Eome,' vol. i, 100, * that although the legends of 
the early Roman story are neither historical nor coeval 
with the subjects which they celebrate, still their fame 
is so great and their beauty and interest so surpassing, 
that it would be unpardonable to sacrifice them alto- 
gether to the spirit of inquiry and fact, and to exclude 
them from the place which they have so long held in 
Roman history.'" 

Among the contributions to Roman jurisprudence sub- 
sequent to the Twelve Tables was the PraBtorian law, 
composed of the edicts of the praetors.* The old strife 
for power between patricians and plebeians had contin- 
ued with variable results, but on the whole to the ad- 
vantage of the latter. By a law passed in the year of 
Rome 884, the office of consul, theretofore confined to the 
patricians, was opened to the plebeians. At the same 
time the office of praetor was instituted, to whom the ju- 
dicial power was transferred from the consular office; 
and it was provided that the praetor should be taken 
only from the patrician order. This transfer and limita- 
tion of judicial power, it is assumed with reasonable 
probability, was intended as a compensation to the patri- 
cians for their loss of power and dignity in the triumph 
of the inferior rank. But whatever may have been the 
motive for this change, its effect was good; the judicial 
decisions of the praetors became an important component 
of the Roman law. In the progress of events the num- 
ber of praetors was increased from time to time, as the 

1 Kent, Ck>m., p. 518, note Ix 

2 Pom. Munic. Law, p. 110 e^ seq. 
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judicial wants of the people required, until it reached 
eighteen ; and at length plebeians became eligible to the 
office. It was a peculiarity of the praetorian judicial sys- 
tem that every magistrate of the order, on taking office^ 
was required to establish and publish certain rules and 
forms for his guidance during his official term. He wa» 
bound by such of the rules of his predecessors only as he 
might choose to adopt; but it is reported that ^Hhe edicts 
of the praetor were generally declaratory of the custom- 
ary unwritten law and practice of his predecessors." It 
is not, however, incredible that ambition or self-conceit 
led some of the magistrates to prefer and adopt their 
own rules to the exclusion of those established by their 
predecessors; and that baser motives impelled others, at 
times, to fraudulently depart from their own established 
codes. To prevent the latter evil a law was passed per- 
emptorily requiring the praetor to adhere strictly to his 
initiatory edicts. While, on the one hand, this practice 
would tend to guard the citizen against arbitrary and 
capricious judgments, on the other hand it lacked the 
flexibility of unwritten principles, applicable to the ever- 
varying circumstances presented for adjudication, requir- 
ing the exercise of judicial discretion on the part of the 
magistrate. Whatever may be thought of the merits of 
this system, viewed in the light of the present, the pr^ 
torian edicts took a prominent place in the Eoman law, 
largely superseding the Twelve Tables, which had there- 
tofore been the leading national code. K^otwithstanding 
the statutory restrictions by which it was sought to bind 
the praetors to precedent and form, they gradually yielded 
to the progressive spirit which animated the people, and 
the changing conditions and wants of society, so that 
under their administration of the law the character of 
the judicial procedure was largely modified and liberal- 
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ized. Under a strict and literal construction of the law, 
no judgment could be awarded a litigant except what 
was strictly confined to prescribed forms, however clearly 
the evidence might show a party entitled to other or 
further relief. The changed and more liberal praetorian 
practice permitted the defendant to plead and give evi- 
dence of facts, which, though not admissible under the 
strict construction rule, allowed that it would be inequi- 
table to grant the judgment sought by the plaintiff. In 
other words, an equitable defense was allowed in legal 
actions. To effect this important change, the praetor 
adopted the practice of adding to the formula of pleas 
the direction that the index or arbiter, as the trial judge 
was called, should do what was right between the parties. 
This unlimited authority enabled the judge to consider 
all the facts connected with the case, and give to each 
its due weight in his decision ; it would allow a counter- 
claim growing out of the same transaction ; it permitted 
the judge to declare the instrument or contract consti- 
tuting the plaintiff's cause of action void by reason of 
fraud or force. The praetor further advanced in the same 
liberal line by providing new and adequate remedies in 
cases for which no provisions were made in the old law, 
still nominally in force. A point was eventually reached 
when the judge was required to enforce equity between 
the parties, without regard to the strict letter of the an- 
cient rule. Under this enlargement of judicial power, a 
court, by whatever name designated, became essentially 
a court of equity. Trusts, injunctions, and other sub- 
jects, at present generally assigned to distinctive courts 
of equity, were cognizable in the nominal courts of law.^ 
These and other changes in the progressive develop- 
ment of Boman jurisprudence were gradual, covering a 

1 1 Kent, Com., p. 58a 
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long gnccession of years pripr to the reign of Justinian. 
It iQ not requisite for a general knowledge of the subject 
that all the stages in this development should be spe- 
cially noticed ; and our space would not permit a detailed 
historical discussion. There is one feature, however, that 
has too much interest for the legal profession to be 
wholly overlooked in passing. It is what was termed 
the responsGy or tnterpretationes prvdeninm, consisting of 
the opinions of learned lawyers, given in response to 
questions submitted for their consideration. The valu- 
able services of these distinguished jurists were gratu- 
itous, and by reason of their intrinsic worth were gradu- 
ally adopted by the courts, and became a part of the 
common or unwritten law. In time this practice devel- 
oped into a public profession, and raised law to the dig- 
nity of a science which was taught both in private houses 
and schools. This important contribution to the Roman 
law of that age is not, it seems, preserved in any dis- 
tinctive body; but doubtless more or less of its principles 
and precepts were incorporated into the great body of 
Eoman jurisprudence, unacknowledged, and are still liv- 
ing principles among civilized nations, while their re- 
spective authors are unhonored dust. Chancellor Kent 
says: ^ " Cicero speaks of this employment of distinguished 
jurists with the greatest encomiums, and as being the 
grace and ornament and most honorable business of old 
age. The house of such a civilian becomes a living oracle 
to the whole city; and this very accomplished orator and 
statesman fondly anticipated such a dignified retreat and 
occupation for his declining years." ^ 
During the long period under review various mutations 

11 Kent, Com., p. 581. 

s 1 Kent Com., p. 581. And see Cia d'Orat, L. 45; and Quinctilian*s 
Inst, lib. 1% o. It 
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oocarred in the Eoman law which have not been already 
noticed, and which must yield in this oatline survey to 
more important and enduring features. Compilations of 
the unwritten law, of greater or less value, were made at 
different times which served their day, but which are not 
preserved in distinctive bodies. But fragments of those 
compilations, or codes, as some of the more important 
were called, are found in the legislation of Justinian. 
These ancient codes possess only antiquarian interest, as 
they are obsolete, swallowed up and superseded by the 
Corpus Juris CivUis^ created under the Emperor Justinian, 
which gave to Eoman jurisprudence its great fame, wide 
influence and enduring character. Perhaps, however, a 
due regard to strict historic truth requires some modifi- 
cation of this indiscriminate consignment to oblivion of 
antecedent compilations in favor of the Theodosian code, 
compiled about a century prior to Justinian, which, to a 
larger extent than others, had maintained its integrity 
and identity down to the imperial code of that emperor. 

§ 109, The Corpns Juris Civllls.— Among all the com- 
pilations of Roman law of which history has left any 
trace, the Corpus Juris Civilis is facile princeps^ and it re- 
mains to this day a monument to the wisdom of Justinian, 
under whose reign and patronage it was produced, and 
to the learning and executive ability of the eminent ju- 
rists who executed the work. Some comprehension of 
the magnitude of this work may be gained by considering 
the fact that it was given to the world about a thousand 
years after the founding of Eome and three centuries 
after the establishment of the Twelve Tables; and that 
during this long period Eoman law had undergone great 
changes and was in a confused condition. The reform 
conceived by Justinian and executed by his learned agents 
required a review of the whole accessible field of Eoman 
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jurisprudence, the elimination of all incongruous and out- 
grown elements, and the crystallization of the remainder 
into a compact and symmetrical body. The completed 
work embraced the following divisions: 

(1) The Code, — This was intrusted by the emperor to 
a commission composed of ten eminent lawyers, with 
Tribonian at the head, who was regarded as the first 
jurist of that age. They were required to codify the 
consUtutiones, as they were termed, which were what 
might be appropriately denominated crown laws, being 
emanations from the emperor. They embraced: 

1. Orations, proposals of law, submitted by the emperor 
to and adopted by the senate. 2. Edicta, laws issued di- 
rectly by the emperor in his sovereign capacity. 3. Man- 
data, instructions given by the emperor to officers of law 
and justice. 4. Decreta, decisions pronounced by the em- 
peror in cases brought before him for adjudication by ap- 
peal or otherwise. 6. Rescripta, answers returned by the 
emperor to questions by parties litigant or by magistrates. 
The wisdom of Justinian in the selection of his commis- 
sioners was shown in the result of their labors, which 
were completed, sanctioned by the emperor and pub- 
lished in the short space of fourteen months. The work 
was subsequently revised under the supervision of Tri- 
bonian, and completed in twelve books, A. D. 531. 

(2) The Institutes, — Following the Code was a work of 
Tribonian and two associates in four books known as 
^^ The Institutes." These books contained in a condensed 
body and an orderly arrangement the elements of the 
Boman law, designed especially for students at law. So 
well was this work suited to its purpose that it was 
adopted as a text-book in the law schools at Berytus, 
Eorae and Constantinople, and it has survived to modem 
times, passing through numerous editions. 

15 
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(8) The Digest. — Next in the order of law reform came 
the Digest, t^e most important c<mstitaent of the Corpus 
Juris Civilisj or Pandects^ as it was sometimes called 
from the meaning of the term, ^all receivings" indicat- 
ing its numerous sources. It was the work of a commis- 
sion appointed by Justinian, comprising Tribonian with 
sixteen associates. The instructions of the emperor to 
these commissioners required them " to read and correct 
the books which had been written by authority upon the 
Eoman law, and to extract from them a body of juris- 
prudence in which there should be no two laws contra- 
dictory or alike, and that the collection should be a sub- 
stitute for all former works; that the compilation should 
be made in fifty books, and digested upon the plan of 
the perpetual edict, and contain all that is worth haying 
in the Eoman law for the preceding one thousand four 
hundred years, so that it might thereafter be regarded 
as the teraple and sanctuary of justice.'^ He directed 
that the "selection be made from the civilians and the 
laws then in force, with such discretion and sagacity as 
to produce in the result a perfect and immortal work."* 
Ten years were allowed for the performance of this great 
work; but so diligent and skilful were the commission- 
ers that at the end of three years their completed work 
was given to the public. Soon thereafter the emperor 
issued an edict confirming the authority of the Digest, 
and expressly prohibiting the civilians of his time, and 
of all future ages, from writing any commentaries upon 
it, on pain of bdng subject to the crimen falsiy and hav- 
ing their commentaries destroyed. Justinian, it is said, 
assigned as a reason for this extraordinary prohibition, a 
desire to prevent his laws from being disfigured and dis- 
ordered by the glosses of interpreters; but it is possible^ 

1 1 Kent, Ck>ii3., p, 540. 
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that personal vanity may have had some influence with 
the emperor, who is credited by historians with a liberal 
endowment of that human element. But whatever the 
motive for it, the prohibition itself, in the light of the 
present, looks supremely absurd ; not less so indeed than 
the important command imputed to King Canute, ad- 
dressed by him to the resistless tide of the sea. And 
just as little eflfect did it produce; for, in utter disregard 
of the emperor's prohibition, numerous commentaries 
upon the Digest were given to the public. 

The characteristics and merits of the Digest are admi- 
rably stated by Prof. Hadley as follows: * " The Digest is 
in fact the soul of the Corpus, which without it would seem 
almost a cadameTy the corpse or skeleton of itself. It is 
the characteristic element which distinguishes this from 
other codes, ancient and modern, and gives it the unde- 
niable superiority. In most codes we have, from begin- 
ning to end, only a dry, categorical, imperative Hhou 
shalt,' 'thou shalt not,' 'do this and live,' 'avoid this, 
abstain from that, or suffer the penalty.' But in the 
Digest we have definitions, maxims, principles, applica- 
tions, distinctions, illustrations — all in endless abundance 
and variety. It is as if one should make a compend of 
English law by selecting the most judicious and accurate 
statements from treatises like those of Blackstone and 
Kent, nd the most pithy, pointed, luminous utterances 
from the decisions of judges like Mansfield, Scott, Mar- 
shall and Story, and placing them together in an arrange- 
ment which, if not altogether scientific, should be, at 
least, practically convenient, natural and easily compre- 
hended. A digest constructed on this plan was in the 
highest degree fitted to be a teacbec of law to after-times; 
ior it shows the spirit of the law, the principles of equity 

1 Introduction to the Roman Law, ppi 11, \% 



Digitized by 



Google 



228 BOICAN OB CIVIL LAW. [§ 110. 

on which it is founded, the reasonings and methods by 
which it is built up as a rational, intelligible and orderly 
system. No other code has been so well adapted to stimu- 
late, develop and discipline the juristic sense; the great 
oflSce which the Corpus Juris^ operating mainly through 
this part of its contents, has discharged for mediasval and 
modem Europe." 

(4) T?ie Novels. — After the publication of the Digest, 
ordinances were passed from time to time by Justinian, 
to correct errors and supply omissions found in existing 
legislation, and to meet new exigencies in the state. A 
collection of these imperial ordinances, arranged in order 
of time, constituted the Novels^ the last formulated com- 
ponent of the famous Corpus Juris Civilisy which gave to 
Boman law pre-eminence among national codes, and its 
wide sway in foreign lands. 

§ 110. Subjects and features of Roman Jurisprudence^ 

Our assigned limits permit only a brief and cursory view 
of a broad field, confining the discussion to private law 
at the maturity of the Eoman system. In the long suc- 
cession of ages, Boman law, at first narrow, severe and 
technical, had, at the close of Justinian's reign, become 
broad and liberal in its spirit, principles and administra- 
tion. Since Justinian it has been subject to changes with 
the changing conditions of society and business affairs, 
as are all juridical systems. But notwithstanding incir 
dental and minor changes, the grand system of Boman 
jurisprudence has not only maintained its standing and 
integrity on its native soil, but has extended its dominion 
to other lands, and, to a greater or less extent, has infused 
its spirit into most, if not all, the systems of jurisprudence 
among civilized nations. 

For convenience of treatment and study, and the ad- 
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ministration of justice, Boman law, like all juridical sys- 
tems, is divided into two general classes: tiie law of 
pereons and the law of things. The former, strictly de- 
fined, embraces the latter, the law of things being simply 
the legal relations of persons to things which, independ- 
ent of persons, have no place in juridical law. The two 
general classes, persons and things, have each their sub- 
divisions which will be observed in our brief treatment 
of the subject. 

First. The law of persons. — Under the Eoman govern- 
ment the people were divided into two classes: freemen 
and slaves. The latter class was composed of three ele- 
ments: First, those born of slave mothers; second, per- 
sons taken captive in war; and third, those suffering 
themselves to be sold into servitude. In primitive times 
the power of the master over his slave was supreme and 
irresponsible, extending even to life and death. The 
slave possessed no rights under the law, being only a per- 
sonal chattel of the master, as much so to all intents and 
purposes as his horse. There were but two ways in which 
a master could manumit his slave; one by a public solemn 
act before a magistrate; the other by a last will and tes- 
tament. Doubtless there were humane masters; but it 
must be acknowledged that in the early days of Roman 
history its system of human slavery was barbarous and 
cruel in the extreme. But in the age of Justinian, the 
ancient rigor of the system had been greatly softened 
under the benignant influence of Christianity and ad- 
vanced civilization. Facilities for manumitting slaves 
were increased, andfreedmen might attain to the dignity 
and rights of a Eoman citizen. It is an interesting fact 
to the people of the United States, that slavery, when it 
existed here, was governed mainly by the Roman code. 
For example, the condition of the child followed that of 
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the mother; if she were a slave, her child would be born 
to the same condition, whoever might be the father ;^ 
while children of free mothers were born to freedom. 

Eu^and and wife. — The basis of a legal marriage was 
the consent of the parties; but where either party was 
under lawful paternal power, the parent's consent was 
also requisite. The lack of the parent's voluntary con- 
sent, however, was not necessarily fatal to the hopes of 
the children; if a parent unjustly withheld his consent to 
the marriage, he might be compelled by a magistrate to 
give it, and with it the requisite dowry. The law made 
it the duty of the father to give his daughter a suitable 
marriage portion, graduated by the amount of his prop- 
erty, due regard being bad to the rights of his creditors. 
On the wife's death the dowry given by the father re- 
turned to him. It was also provided that the wife's 
dowry might be taken from her own property; and when 
of full age at the time of her marriage, she might herself 
set apart a portion of her property for the purpose. In such 
case, the husband added a portion of his property, which, 
with that contributed by the wife, was used for their 
mutual benefit. But during the marriage the husband 
had full control of the whole, and was entitled to the 
rents and profits for the support of the family. If the 
wife owned separate property in addition to her dowry, 
it was her own absolutely, entirely free from the control 
of her husband. It must be added in obedience to his- 
toric truth, that the wife was under the power of her 
husband; but this power, at the time of which we write, 
was very diflPerent in extent from that which character- 
ized the relation at an early period of Roman history. It 
meant simply that the husband was the natural and right- 
ful head of the family, with the power of controlling 
family aifairs. At an early period the condition of the 
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^ife was quite differeirt, and as deploraUe as any mod- 
ern reformer coald possibly desire for a picture of wom- 
an's wrongs. Her liberty and life, «Ten, were in her 
husband's hands. He was her lord and master, her law- 
giver and judge. The only relief to her condition was 
the great freedom of divorce, which, m^x^ifuliy, belonged 
as well to the wife as to the husband ; either party might 
terminate the marriage at will. When, under the in- 
fluence of Christianity, the husband was shorn of his 
absolute, irresponsible power, and the condition of the 
wife during marriage had become greatly ameliorated, 
the freedom of divorce was restricted,so that the marriage 
bond could only be severed fora few specified causes. 

Parent a/nd child. Next in natural order for consid- 
eration is the relation of parent and child, which, in out- 
line, may be briefly described. In theory, and in prac- 
tice at an early day, the family government was an abso- 
lute despotism. The father was the despotic head, and 
the unquestioned ruler. His power extended not only 
over his children born in lawful wedlock, and his children 
by adoption, but over the male children of his sons and 
their wives, and their daughters until marriage. Over all 
these he was the absolute, irresponsible head and chief; 
his power extending to their persons and property, not 
only, but also to their liberty and lives. At a later period 
of Koman history the severity of this law was greatly 
softened, and its ugly features were to a large extent ob- 
literated. 

Tutor (mdpxipil, — The relation expressed by this head- 
ing is substantially the same as that termed guardian and 
ward in English and American law. Under the Koman 
system, male children under the age of fourteen, and fe- 
males under the age of twelve, were subjects for guard- 
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ianship. A father had the right to appoint guardians for 
hid infant children by his last will. In default of such 
appointment, the office devolved upon the relations of the 
infant on the father^s side. And in default of either of 
these, the appointment might be made by a praetor or 
president of a province. With males, this guardianship 
continued till the age of fourteen, with females till the 
age of twelve. Then followed another species of tutelage 
or guardianship, termed a curatorshipy which continued 
till the children reached the age of twenty-five. These 
guardians were appointed by magistrates, and were re- 
quired to give security for the faithful discharge of their 
duties. They were under the control of the praetors, who 
were authorized to supervise them in the discharge of 
their trust, and compel them to account; and who also 
had the power to remove them from office in case of fraud 
or unfaithfulness in the discharge of their duties. 

In these, as well as in many other provisions of the civil 
law, may be seen a strong family resemblance in features 
of American municipal law. 

Second. The law of things. — In treating briefly of this 
division, no notice will be taken of those things which 
were not regarded by the Koman law as the subjects of 
private property. Things which were so recognized by 
that law, and are now generally so classed in the juridi- 
cal systems of other nations, were and are divided into 
two kinds : corporeal and incorporeal. Things of the former 
class, it hardly need be said, were tangible, such as houses, 
lands, goods and chattels; while the latter in the Eoraan 
law consisted of legal rights merely. For example, the 
right or privilege of way which the owner of one tene- 
ment may have over the lands of an adjacent owner, 
called at common law an easement, and in the Eoman law 
a servitude. 
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In the Boman law there were four methods of acquir- 
ing property in specific or individual things, namely: 
occupancy, prescription, donations of two kinds, inter vivos 
and causa mortis^ and sales. Each of these methods had 
its peculiar rules, the discussion of which our limits will 
not permit. It may be stated, however, that in English 
and American law, these methods and rules are, to a large 
extent, copied or reproduced, although diifering in some 
particulars. 

There were in the Eoman law, also, four methods of 
acquiring property in the whole estate, namely: first, by 
a last will and testament; second, by succession to the es- 
tate of an intestate ; third, by adrogation ; and fourth, by a 
judicial sale of the eflfects of an insolvent. While some 
of the general features of these methods are found in Eng- 
lish and American law, the Eoman system had some pro- 
visions peculiar to itself. Especially is this true of the 
law governing last wills and testaments. And the third 
method of transfer mentioned above, that of adrogation, 
is unknown to English and American law. This transfer 
was eflfected by a person of full age and not under an- 
other's power, and having property, causing himself to 
be adopted by another. The person adopting took the 
whole estate, and became liable for the debts. The 
fourth method, that of succession bv the sale of the debt- 
or*s property, was in operation and effect substantially 
like the bankrupt and insolvent laws in the United States. 

Of obligations. — The term " obligation," in the Roman 
law, is more comprehensive than the same word in the 
English or American legal nomenclature. In either the 
term contract comes the nearest in significance of any 
word in its terminology to the Eoman word obligation; 
but it is much narrower in scope, contracts being only 
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one species of obUgaiions known to the Eoman law. In 
the early history of that system it was considered that ob- 
ligations derived their force solely from positive law. But 
later, nnder prsetorian jnrisdiction, new methods of cre- 
ating obligations were introduced, and the means of 
enforcing them provided. Following other changes, 
Justinian made a new classification founded upon the 
methods of creating obligations. Under this classifica- 
tion obligations were characterized as ex contractu or 
quasi ex contractu^ and ex maleficio or quaei ex malejicio. 
This classification, modernized and expressed in plain 
£nglish, embraces four kinds, namely: First, obligations 
arising from express contract; second, those arising upon 
implied contracts; third, those arising from actual or di- 
rect wrongs; and fourth, those arising from constructive 
wrongs. Some of these classes by name, and all in sub- 
stance, may be found in works upon the common law^ 
under the general head of " contracts." What distin- 
guishes obligations under the Eoman law from contracts 
in the common law more than aught else is the fact that 
in the former obligations arise ex maleficio or ex delicto; 
whereas, at common law, contracts and torts are separate 
and distinct, both in their character and judicial treat- 
ment. 

§ 111. Some explanation of the wide prevalence and 
great influence of Roman law. — We have seen ^ that the 
private law of Italy, Spain, Germany, France, and other 
western nations of the European continent, is based 
largely upon that of Eome; and that the spirit of Eoman 
jurisprudence has animated the juridical systems of other 
civilized nations. The question naturally arises. Why all 
this ? To trace the history of Eoman law, and answer 
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the question intelligently and fully, would require a vol- 
ume instead of one section of a single chapter. It may, 
however, be answered briefly and comprehensively in a 
general way, as follows: First, by conquest of Eoman 
arms; and secondly, by its intrinsic excellence and con- 
tagious character. But many causes and influences con- 
spired to give it extensive favor and authority. Among 
these may be mentioned, as prominent, the fact that it 
became a branch of polite literature and constituted one 
of the accomplishments of a liberal education. What 
may, perhaps, be justly regarded as a more important 
factor in the problem is that Eoman law was gener- 
ally favored by the clergy, whose authority and influence 
in some periods of history has been exceedingly potent, 
even in affairs of state. It sometimes came to pass in 
the march of conquest that in matters of private law and 
personal rights Eoman jurisprudence completely domi- 
nated in the conquered territory ; while in other instances 
the conquered were permitted to retain their own ethnic 
customs and laws for their government in matters of per- 
sonal and private concern, the conqueror at the same time 
adhering in other respects to the Eoman law. When 
tracing the conquests of the Eoman system in other 
states, it should be kept in mind that it was the jprwate 
law of Eome that gained such wide authority. Forms of 
government change with time and place; but funda- 
mental principles of private right remain the same through 
all ages and all systems of government and public law. 
The foregoing sketch, in outline of the history and 
character of the Eoman or civil law, is all that the limits 
of a single chapter would permit; but enough, it is hoped, 
to stimulate an interest in a system which fills so large a 
space in the jurisprudence of civilized nations and point 
the reader to methods and facilities for a full investiga- 
tion of the subject. 
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Bid space and the plan of this work permit, it woald 
be interesting and instructive to trace the history of this 
remarkable system of jurisprudence since the time of Jus- 
tinian and take note of ali its conquests beyond the limits 
of Roman territory ; but passing reference to France, only, 
can be indulged. In several of the foreign states, where 
the Roman law took root, codes more or less pretentious 
and valuable were published, being mainly, it is said, 
mere compilations of Roman jurisprudence. These had 
their brief day and passed out of use, giving place to 
more valuable and enduring juridical literature. To these 
ephemeral compilations the famous French Code " Napo- 
leon " is a notable exception, both in character and endur- 
ance. The work was undertaken by the Emperor Napo- 
leon and accomplished under his personal supervision, 
with the assistance of the best legal talent available. Its 
character and permanence is an enduring monument to 
the genius and indomitable will of Napoleon, and to the 
learning and wisdom of the great jurists whose co-operar 
tion contributed to the success of the undertaking. 

Napoleon was justly proud of this achievement, and, 
from what is known of the emperor and this work, it is 
not incredible that, on its completion, he exclaimed, as 
he is said to have done, '^ I shall go down to posterity 
with this code in my hand.'* 

As the nature of the subject and the general manner 
of its treatment have made it difficult to cite particular 
authorities for every proposition or statement, a list of a 
few leading works on Roman law and history is appended 
for the benefit of readers who may wish to make a more 
thorough study of the subject. 

Authorities. — Pothier; Cujas; Domat; Heineccius; 
Hugo; Savigny; Niebuhr; Eicchhorn; Haubold; Pom- 
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eroy's Municipal Law; Hadley's Introduction to Roman 
Law; 1 Kent's Commentaries, Lecture XXITI; Black- 
stone's Introductory Vinerian Lecture at Oxford, 1 BL 
Com. ; Introduction to Finlason Edition of Reeve's History 
of the English Law, vol. I, New American Ed., 1880; Gib- 
bon's History of Rome; 1 Cooley's Blackstone, pp. 18-20, 
79 et seq.; 2 id., p. 419; Corpus Juris Civili8(Eng.); Gaius 
(Abdy & Walker); Hunter's Roman Law (Eng.); Justin- 
ian (Abdy & Walker); Voet's Pandects (Eng.); Will- 
iams, J.; Institutes of Justinian. 
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CHAPTER XIY. 

ROMAN LAW IN ENGLANIX 

Ssanov lia its first introduction. 

118. Its decadence and revival in England. 
114. Civil and oanon law in English coarta 

As the principles of Koman jurisprudence largely per- 
vade American law, especially the common law, the 
main body of which is an inheritance from the mother 
country, it may be useful to take some further notice of 
the Eoman law in England. 

§ 112. Its first introdnction,— It will be remembered 
by students of history that Britain was invaded by the 
Bomans, under Julius Caesar, in the year 55 B. C, and 
that after a long and severe struggle the subjugation of 
the country was completed by the Eoman general Agri- 
cola. Boman laws, following the conquest of Eoman 
arms, were introduced and administered in Eoman tri- 
bunals by illustrious praetorian prefects. The Eoman 
dominion continued about four hundred and seventy-five 
years, when the island was left to its original possessors, 
the Celtic tribes.^ To what extent the invading law had 
impressed itself upon the institutions of the country dur- 
ing the long period of its dominance, and taken root, it 
is now difficult to determine satisfactorily. It must have 
made considerable impression upon the civilization and 
laws; but less, it is probable, than in other continental 
states whose soil was more congenial to its nature. 

1 1 Kent's Com., p. 545. 
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§ 113. Its decadenee and revival hi EBgland.— For 

the single purpose of showing how it obtained a perma- 
nent standing and influence in England, it is unnecessary 
to pay strict attention to chronology. Passing over a 
long period of intervening history, during which great 
changes in the condition and government of the English 
people occurred, including the* Anglo-Saxon and Normau 
conquests, we come down to a time in the twelfth cent- 
ury when the study of Boman jurisprudence was revived 
on the continent, and introduced permanently into Eng- 
land. 

Here occurs a perplexing hiatus in the history of the 
Eoman law. A revival assumes an antecedent decline; 
and such a decline there was, indeed, in the study and 
dominance of Eoman jurisprudence, which commenced 
on the conquest of Eoman territory by northern barba- 
rians soon after the completion of the Corpus Juris Ci- 
vilis, and continued till about A. D. 1130. But as to 
what extent the Eoman law became unknown and inop- 
erative during this long period juristic writers are not 
agreed; nor is there entire agreement respecting the 
causes and circumstances of its revival in England. It 
was quite generally supposed at one time by eminent 
jurists that soon after the revision of the Eoman law by 
Justinian it fell into neglect and oblivion till about A. D. 
1130, when a copy of the Digest was found at Amalphi 
by the German emperor Lothaire XL, A. D. 1136. This 
copy was declared by some to be the one which Justin- 
ian himself had for his own private use.* It is quite prob- 
able that there is more or less fiction in accounts of the 
alleged finding of this mysterious copy. There is, how- 

1 See 1 Kent's Com., p. 546 ef seq,; Pom. Munio. Law, g^ 600-609; 
Hadley's Introduction to Roman Law, pp. 45-48^, 1 Ckwley's BL, 
pp. 16-ia 
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ever, it seems, a very ancient manoscript copy of the 
Digest preserved in Florence, which is r^arded as the 
oldest and most valuable copy extant This may be 
the mythical Amalphian copy. But the story of the Jus- 
tinian code being unknown in Italy from the sixth to the 
twelfth century, and its discovery at Amalphi, is discred- 
ited by Savigny and others. 

It is true, however, that about the time of this alleged 
discovery there was a remarkable revival of interest ia 
the study of Roman law on the continent, which extended 
into England.* Doubtless this was due in part to a gen- 
eral quickening of the European mind which followed 
the darkest period of the Middle Ages. Another cause 
for this revival is found in the study of Boman juris- 
prudence in the famous law school of Bologna, in which 
the Justinian code formed the basis of all the instruction.* 
"A crowd of students," it is said, "from all parts of 
Europe carried to their own countries the new-born sci- 
ence, propagated it by their writings, and especially 
taught it in their universities." Says Chancellor Kent: * 
" After the Roman jurisprudence had been expelled by 
the arms of the northern barbarians, and supplanted by 
the crude institutions of the Anglo-Saxons, it was again 
introduced into the island, upon the recovery of the' 
Pandects, and taught, in the first instance, with the same 
zeal as on the continent." 

But a rivalry, nay, a bitter hostility, soon arose between 
the friends of the common law and the champions of the 
Roman law, which seriously impeded the progress of the 
latter to ascendency in those departments of juridical 
jurisdiction to which it was especially adapted, and to 

^See authorities last cited. 

s Pom. Munia Law, §§ 607-609; 1 Gooley's BL» p. 181 

> 1 Kent's Com., p. 545. 
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which it ultimately attained.^ This jealousy and rivalry 
between the two systems was probably due in part to the 
ethnic conflicts of the past, accentuated by the stubborn 
character of the Anglo-Saxon race. It was nursed, also, 
by the schools; the two universities, Cambridge and 
Oxford on the one hand, where the civil law was taught 
and held in high esteem, and the rival law schools at West- 
minster, where the common law was taught and the^ 
civil law disparaged. 

Another and prominent cause for the heated contro- 
versy between the two systems was the jealousy and 
strife for power between the bishop and the clergy on 
the one side, and the nobility and laity on the other. 
Without attempting to trace this stubborn and protracted 
conflict through all its history, it may be stated that the 
common-law courts, as a rule, never recognized the doc- 
trines of the Roman codes as having the force of law. 
It does not follow, however, that the civil law wholly 
failed to infuse itself to some extent into the body of the 
common law, and appreciably modify its iron rules. On 
the contrary, the history of the English law clearly shows 
a large indebtedness to Rome for some of its best feat- 
ures. 

§ 114. Civil and canon law in English courts*— The 

history of the introduction and prevalence of the Roman 
law in England would be incomplete without some refer- 
ence to the English courts in which the civil and canon 
law took precedence. Brief notice of the English court 
of chancery has already been taken ; ^ but a further state- 
ment of the character and jurisdiction of the several 

1 1 Kent's Com., ppc 545-547; 1 Cooley's Bl (Introduction), p. 18 e^ 

Mn«c ch. Vin, g 7a 
16 
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courts involved in the struggle under review may be 
useful. 

First, there were the courts of the archbishops and 
bishops, or the ecclesiastical courts; second, the military 
courts; third, the courts of admiralty; and fourth, the 
courts of the two universities.* 

The ecclesiastical courts took cognizance of offenses 
alleged to have been committed by clergymen, and of 
encroachments on the property rights of the church. 
They also claimed and acquired jurisdiction in cases of 
matrimonial law, including divorce, separation and ali- 
mony; and this on the ground that matrimony is a 
sacrament^ which it was then held to be, and is still so 
held by the church of Rome. These courts also obtained 
and exercised jurisdiction in cases of testamentary law, 
including the proof and execution of wills; and even the 
administration of estates whose owners died intestate. 
To all these cases the ecclesiastical courts applied their 
own ecclesiastical law, which was founded mainly on the 
civil law. 

Through the court of chancery, also, the Boman law 
found its way into England. It was not an ecclesiastical 
court; but its early presiding officers, the king's chancel- 
lors, were ecclesiastics, familiar with, and strongly at- 
tached to, the civil law. It was but natural, therefore, 
that they should impress that court with the doctrines 
and methods of their own familiar and favorite system 
of law. 

From what has been written in this chapter and pre- 
ceding chapters may be seen the principal ways in which 
the Eoman law infused itself into English jurisprudence. 

» a Cooley's Bl, oh. V, p. 60 e* seq.; pt 276 et «eg.; icL, oh. XXVII, 
Ik 426 ef seq.; id., p. 60 ef «eg.; id., p. 83; 1 id., p. 83; id., p^ 78 e^ 9eq.; 
id., pp 68, 103; Pom. Munio. Law, §§ 163, 169, 172, 17a 
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But these were not the only agencies concerned in the 
work. While the contest between the rival systems 
had been going on, eminent continental jurists hs^d pub- 
lished learned treatises on the civil law, which fell into 
the hands of English lawyers and statesmen, and bore 
fruit after its kind. When the contest had passed its 
acute stage, the lawyers who had become familiar with 
Koman jurisprudence, and thoroughly convinced of its 
excellence, contributed their influence in favor of its 
naturalization in England. That eminent jurist, Sir 
Matthew Hale, according to Bishop Burnet,* " frequently 
said that the true grounds and reasons of law were so 
well delivered in the Digest, that a man could never well 
understand law as a science without first resorting to the 
Boman law for information, and he lamented that it 
was so little studied in England." And that distinguished 
and strict common-law judge. Lord Holt, said that " the 
laws of all nations were raised on the ruins of the civil 
law, and that the principles of the English law were bor- 
rowed from that system, and grounded upon the same 
reason.* 

1 Burnet's life of Sir M. Hale^ p. 84 
'Lane v. Cotton, 12 Mod. Rep. 48a 
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CHAPTER XV. 

ANGL<>SAXON INSTITUTIONS. AND LAWa 

Sbotion 115. Historioal sketch. 

110. AngloSaxon governmental strootora 

(1) The frank-pledge. 

(2) The tithing, 
(8) The hundred 
(€) The burgh. 
(5) The shire. 

117. Anglo-Saxon jurisprudence. 

§ 115. Historical sketch. — In searching the records 
of past ages for the sources of our law, we find in Anglo- 
Saxon institutions and laws germs of principles, now 
fully developed, which constitute important elements in 
English and American jurisprudence. The retrospect 
covers a lapse of about fourteen centuries, extending back- 
ward to the time when the Teutonic people passed from 
their own country to the island of Britain, from which 
the Eomans had just departed. History informs us that, 
while at first they acted as friends of the British, and 
were their auxiliaries against the Picts and the Scots, they 
subsequently changed from friends to enemies, and suc- 
ceeded in subduing the original inhabitants, and estab- 
lishing themselves as the dominant race and ruling power. 
These Teutonic invaders are said to have been composed 
of three nationalities, the Saxon, Angles and Jutes, drawn 
from a confederation of Teutonic tribes, for mutual ad- 
vancement and protection. The Saxons inhabited tho 
country called North Abingia or Eala Saexen, extending 
from the Elba to the Eider on the west side of the Cim- 
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brie peninsula, and divided into Ditraarsia, Stormaria, 
and Holsatia — districts which still retain these names. 
The Jutes inhabited South Jutland, now Schleswig. The 
territory of the Angles is supposed to have been the dis- 
trict of Angein, now within the territorial limits of Schles- 
wig. History is not luminous respecting the events of 
the century following the advent of these foreigners into 
the island; but it sufficiently appears that during said 
period the Saxon element was largely augmented by new 
arrivals from time to time; and that they founded eight 
kingdoms, namely : Kent, Sussex, Wessex, East Anglia, 
Mereia, Essex, Bernicia and Deira, the last two named 
subsequently merging in Northumbria. Ultimately all 
these divisions were united into one kingdom called Ang- 
lia, or England (Engla-land), by King Egbert of Wessex. 
It is unnecessary to occupy time and space in this con- 
nection with an account of the vicissitudes, strifes and 
wars of these kingdoms during their separate existence : 
that belongs to general history ; but brief notice of Anglo- 
Saxon governmental structure and polity will subserve 
the purpose of this chapter. 

§ 116. Anglo-Saxon governmental strnctnre. — At 

the head of the united kingdoms under Egbert stood the 
king, called cyning in Saxon. At first the king was chosen 
from among the leaders of the people; but subsequently 
the office became in a measure hereditary, but not fully 
so in the modern significance of the term. While the 
new king must be chosen from the descendants or imme- 
diate relatives of the late ruler, a younger son might be, 
and often was, preferred to the eldest; and a brother's 
family might be substituted in the succession for the 
direct heirs, the choice depending in a large measure upon 
personal qualifications. The king's power was at first 
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far from absolate, being limited by the power of the sa- 
preme coancil or parliament, called the Witenagemote. 
The qneen {ewen) was held in great respect; offenses 
against her were punished like those against the king; 
and, like many of her snccessors in royalty, she often be- 
came more than a silent partner with the king in his royal 
functions and honors, ejcercising a powerful personality 
in public affairs. 

The sethlings or nobles stood next in rank, including^ 
in early times, only the immediate family and near rela- 
tives of the king. The ealdorman came next, who stood 
only a little below the last named, and eventually came 
to share many of his privileges. This title was at first 
applied only to the governor of a province, who com- 
manded its forces in war and superintended its affairs in 
peace; but ultimately this title was borne by ofScials of 
many kinds. Although not hereditary in early times, 
the title became so after the reign of Alfred. 

Next in order of rank were the thanes (thegnas), who 
were landholders, and sometimes dignified as an order of 
nobility by service, on account of their relation to the 
king as his servants. There were two orders of this class : 
first, the king's thanes who attended the kings in their 
courts, and held lands directly from them; and secondly, 
ordinary thanes who were lords of manors, and who had 
particular jurisdiction within their assigned limits or 
thanedoms. Their title generally depended upon a cer- 
tain amount of landed property held by them, though 
merchants who had made three voyages of a certain 
length were also entitled to the rank of thanes. The po- 
sition of thanes under the government was substantially 
the same as that of the barons in England after the Nor- 
man conquest. 

Lower in the scale were the common freemen or churls 
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{ceorla8\ who generally held the relation of retainer to 
some chief. The lowest class of all was that of the slaves 
(pieowa%)^ composed of prisoners of war reduced to servi- 
tude, of the descendants of Roman slaves, and of those 
reduced to the grade of slaves as a punishment for crime. 

The officials of the church occupied a high position, the 
archbishop holding the rank and privileges of anaethel- 
ing, and the bishop that of an ealdorma. They were also 
prominent and influential as members of the Witenage- 
mote. 

For the administration of public affairs the people were 
divided into separate local organizations, which seem to 
have been determined by the relation of family, kindred 
or clan, and of local association. Historians affirm that 
among all the Germanic nations the tie of family had 
great influence and strength. 

The dominant idea of these governmental communities 
was that of personal responsibility for the good order of 
society. 

(1) The frankpledge, — This was a species of political 
suretyship, by which the people were, to a certain extent, 
responsible for the conduct of each other. Everyman 
was constituted politically his " brother's keeper." Of 
frank-pledge there were two classes: first, the personal 
liability of a superior for his vassals and dependents. 
Upon every lord rested a responsibility for his tenants 
and retainers, and every head of a family was required to 
protect and answer for all its members, including his 
wife, children and slaves. If a vassal or retainer were 
accused of a criminal offense, the lord must see the ac- 
cused person brought before the court. If the accused 
should abscond, and the penalty of his alleged offense 
consisted of a fine, it became forfeited by his superior to 
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the king. And if the saperior himself were suspected of 
oonniving at the offense, or at the escape of the offender, 
he must clear himself by his own oath and that of five 
other thanes ai compurgators. 

(2) The tithing. — This was the first and most elemental 
division into which the people were classified for govern- 
mental police purposes. It embraced ten families, or 
householders of freemen, whose duty it was to enforce 
the frank-pledge within their respective limits. Each 
man was in pledge or surety, both to his fellows and the 
state. lie was in fact a peace oflBcer, charged with the 
duty of enforcing peace and good order in the commu- 
nity, preventing as far as possible the commission of 
crimes, and securing the arrest, conviction and punish- 
ment of criminals. The limited number of individuals 
in each community, their intimate knowledge of each 
other, and the affairs of all, enabled them to exercise an 
intelligent and eflBcient supervision over the wayward, 
secure obedience to the laws, and furnish mutual protec- 
tion. At the head of this division was an official named 
the tithing-man, clothed with police powers. In modern 
times a tithing-man, under the same or a different name, 
is an official with the general powers of an under-con- 
stable. In some of the states of this country there is a 
parish officer called "the tithing-man," annually elected 
by the people, who is charged with the duty, and clothed 
with the power, of preserving order in church during di- 
vine service, and enforcing an orderly observance of the 
sabbath. Many mischievous New England boys have 
carried with them through life a vivid and salutary recol- 
lection of this official, and the faithful discharge of his 
duties. 

The principle of the frank-pledge, while unknown by 
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that name, is the same in substance and effect as that 
prevailing in England and America, which makes it the 
duty of all persons to aid in the enforcement of the laws; 
to report to the authorities crimes committed within 
their knowledge; to aid in the arrest of criminals, and 
which makes the concealing or componnding of a felony 
A criminal offense. 

(3) Ths hundred, — Next in order to the tithing was 
the hundred. There is a lack of entire unanimity among 
writers in regard to the organization of this division ; but 
it is agreed that it constituted a local tribunal, sometimes 
termed " the hundred gemote," which held a district court 
once in each month. This court was sometimes presided 
over by the ealdorman, and sometimes by the gerefa of 
the county. The last-named officer, gerefa, was an as- 
sistant of the ealdorman, representing him in his absence, 
and taking his place as president of the local courts. Our 
term " sheriff " is derived from the Saxon shvre-gerefay or 
shire-^eeve^ which has the same meaning. 

(4) The hurgh, — This division embraced a hundred, or 
a union of hundreds in a more compact form, surrounded 
by a moat, a stockade, or a wall. It transacted its own 
local affairs through the burgh courts 

(5)' Tfie shire. — This division was territorial, having 
definite boundaries, including within its limits the tithings 
and hundreds. It embraced also the king's thanes {thegnas) 
with their vassals, religious houses and corporations, in- 
cluding their tenants and dependents. The chief officer 
was the ealdorman, and local affairs were administered 
through the shire courts. This court, sometimes known 
as the shire-gemote, was regularly held twice in each year, 
and the higher courts were held three times in each year. 
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All the courts now mentioned had jurisdiction of mat- 
ters civil and criminal ; and they also took cognizance of 
such ecclesiastical questions as involved personal and prop- 
erty rights and wrongs. 

In the foregoing Anglo-Saxon divisions and courts are 
easily discernible germs, since developed in English and 
American governmental and juridical systems. 

The supreme court and general council of the nation, 
known as the Witena-Gemote, possessed very extensive 
powers and functions. Its name signifies an assembly of 
the wise, being formed from wita^ a wise man, and gemote 
a meeting or assembly. The jurisdiction, duties and func- 
tions of this assembly were both legislative and judicial. 
There was also an ecclesiastical element in its composition, 
represented in the membership by archbishop, bishops 
and abbots; and questions concerning the rights and priv- 
ileges of the church were subject to the judgment of this 
element. The Witena-Gemote was the only tribunal 
which had jurisdiction of disputes between the king and 
his thanes, or between the thanes themselves. 

The leading principle of Anglo-Saxon governmental 
polity was local self-government. The idea found ex- 
pression and practical application in the Witena-Gemote; 
it was vital in all the divisions and organizations of the 
nation, and has continued to live and exert a molding in- 
fluence upon society, under various names and conditions, 
through intervening centuries to the present time. It 
affected to a large extent the institutions of England, but 
is more marked and fruit-bearing in the United States of 
America. It is conspicuous in the divisions into towns 
and counties in New England and New York, each local 
division, with its own popular assembly, officers and 
courts, having a large measure of control in local affairs. 
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§ 117. Anglo-Saxon Jnrisprndenee«— History fails to 
furnish a full and authentic account of early Anglo-Saxon 
laws. Mention is made of codes of which little is known 
at present, and which, it seems, did not contain all the 
laws in force, but consisted of new rules and regulations 
supplementary to the body of unwritten laws known to 
the people. Notice is taken of laws published by Ethel- 
bert, king of Kent, at an early date; later successively, 
the laws of Ina, king of the West Saxons, of Alfred, Ed- 
ward his son, and Canute. In these successive produc- 
tions may be seen evidence of progress in civilization and 
knowledge in state-craft; yet in all were mingled, to a 
greater or less extent, the prevailing superstitions of the 
times with moral and religious precepts, contributed pre- 
sumably by the ecclesiastics who aided in framing the 
laws. 

Of the criminal code there were two general divisions: 
First, the bote-loss, so called, which included treason, 
deserting the standard of one's lord, open theft or rapine, 
burglary and murder; for which crimes the penalty was 
death without remission. The second division embraced 
all offenses not included in the first division, and for 
these justice might be satisfied by the payment of a pe- 
cuniary penalty. 

The uncivilized condition of society at an early period 
of Anglo-Saxon nationality is emphasized by a method 
allowed for obtaining satisfaction for a personal griev- 
ance; by which method the in jured party and his kindred 
might take personal vengeance against the criminal or 
trespasser and his kindred. 

This method was called the " feud," and, when blood 
had been shed, the relatives of the victim might pursue 
and take the life of the slayer; or, if he had escaped and 
taken refuge in his own dwelling, they might declare 
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hostilities against him, which was termed raising the 
" fend." If a " ceorl " killed a noble it required the death 
of six of bis relatives as a penalty and reparation. While 
in Anglo-Saxon government and jnrispradence are found 
wise and just elements, the sanction of personal vengeance 
for injuries indicates a comparatively low state of civiliza- 
tion. The practice, now outlawed in Christian nations, 
when resorted to in violation of law, rarely fails to result 
in bloody family feuds which sometimes continue from 
generation to generation. Its prototype may, perhaps, 
be seen in the ancient Hebrew "avengers of blood," lack- 
ing, however, the spirit of justice and humanity which 
provided cities of refuge for unwitting man-slayers. 
Under Anglo-Saxon polity, for crimes when committed in 
the day where certain evidence of guilt was present, sum- 
mary justice might be inflicted by immediately putting 
the criminal to death without even the form of a trial. 
But a delay in this summary visitation, even for one night, 
would bar the right of such a measure and entitle the 
accused to a regular trial under due forms of law. There- 
upon either of three methods might be pursued: First, a 
presentment for trial by the hundred, through twelve of 
the chief citizens, who, with the gerefa, were sworn not 
to accuse any innocent person or to conceal any crime. 
In this proceeding may be seen the germ of our grand- 
jury system. Second, by the presentment of three ctr 
four men of the vicinage. And third, by the injured 
party himself, when the crime did not involve the pen- 
alty of death, who was not to act from malice ; and his oath 
must be confirmed by seven compurgators. The charge 
being made in one of these ways, or, as expressed in mod- 
ern legal terms, the indictment being found, the next 
step was to secure the attendance of the accused for trial. 
This, ordinarily, was effected through the frank-pledge 
above described, which was essentially a domestic police. 
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On the appearance of the accused party in court a trial 
ensued ; but in early times not such a trial as the term 
now signifies. Evidence, in the true sense of that term, 
facts and probabilities, had no place in the proceedings 
and no influence in determining the result. The guilt or 
innocence of the accused was sometimes determined by 
the ordeal of hot water, hot iron, or the judicial combat; 
but at an advanced period the verdict was generally 
based on the oaths of compurgators. This method was, 
in brief, as follows: The defendant was summoned to 
bring with him his relations or neighbors in numbers 
according to the degree of the offense or value of the 
property, varying from six to one hundred, who, with the 
party himself, should make solemn oath that he did not 
commit the act with which he was charged. The com- 
purgators generally had no knowledge of facts, but made 
oath to the innocence of the accused upon the strength of 
their prejudices, or their confidence in the character and 
statement of the defendant. The complaint might pro- 
duce an equal number of compurgators, who, without any 
knowledge of the facts, would swear to the guilt of the^ 
accused. 

Later another method for the trial of causes obtained, 
which was somewhat in advance of the first named. In 
this method the power and duty of deciding the case was 
delegated by the court to a limited number of freemen 
in the district, selected from the vicinity of the locality 
where the alleged oflfense occurred. The number of del- 
egated triers was generally twelve or some multiple of 
twelve. This body did not hear testimony or argument, 
but the members were supposed to have knowledge of 
the facts involved from personal observation, and reliable 
information coming from the locus in quo. As they acted 
on their own personal knowledge, and under oath, they 
were liable to the penalty for perjury for the rendition 
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of a false verdict In this judicial proceeding the germ 
of the jury system is fonnd in its radimental state. With- 
out following its development step by step, it is sufficient 
for present purposes to say that it resulted in English 
and American jury trials. For the full history of Anglo- 
Saxon jurisprudence in all its features and progressive 
development, the reader is referred to the works below 
named. A careful study of this interesting branch of 
early history will reveal germinant principles of English 
and American law, mingled, however, with crudities and 
anomalies in procedure, viewed in the light of modem 
civilization. 

The general manner in which the subject of this chap- 
ter has been treated, making it difficult to furnish refer- 
ences to authorities for each particular statement, induced 
the author to omit all references in passing, and furnish 
at the close a list of the works on which the text is based. 
This, it is believed, is the best service which the writer 
could render his readers. Appended is the list of such 
authorities. 

List. — Palgrave's "Rise and Progress of England 
under the Anglo-Saxons" (London, 1832); Lappenberg's 
** History of England under the Anglo-Saxon Kings" 
(English translation by B. Thorpe, London, 1845); "Six 
Old English Chronicles," edited by J. A. Giles (London, 
1848); J. M. Kemble's "Saxons in England " (London, 
1849); Sharon Turner's "History of the Anglo-Saxons 
(7 th ed., London, 1852); "The Anglo-Saxon Chronicles," 
edited with a translation by B. Thorpe (London, 1861); 
" Anglo-Saxon Laws and Institutes," edited by Benjamin 
Thorpe (London, 1840); 1 Cooley's Blackstone, pp. 63 et 
eeq, and pp. 409 et 8eq.\ Pomeroy's Municipal Law, 
pp. 214-241; and Finlason's Introduction to Reeve's His- 
tory of English Law, vol. I, chapters I and II. 
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CHAPTER XVL 

THE FEUDAL SYSTEM, 

Section 118. Slgnifioanoe of the term /eud 

119. Origin and main features of the feudal system. 

12(k Change from the Saxon polity to the feudal system. 

121 Subinfeudation. 

122. Baronial courts. 

12a Inalienability of fief or aeignioralty without oonsent 

124 Escheats. 

12^ Aida 

12%. Reliefa 

127. Primer seizin. 

128. Fines upon alienation. 

129. Wardship. 

180. Marriage. 

181. Different classes of tenurefli 

1. Feudal tenure pure and simple, 

2. Freesocaga 
8w Villeinage. 

182l Life under the feudal system. 

188b Impress of feudalism upon English and American juris- 
prudence. 

1. The difference in ownership between real and per- 

sonal property. 

2. In respect to sale and alienation. 
8. Inheritance and succession. 

184 Chivalry. 

§ 118. Significance of the term ^^ fend.**— This term 
has two meanings or nses, one general and the other 
technical. The first, as defined by Webster, is "a com- 
bination of kindred to avenge injuries or affronts done or 
offered to any of their blood on the offender and all his 
race." " A contention or quarrel; especially an inveter- 
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ate strife between families, clans, or parties in a state; 
deadly hatred ; contention satisfied only by bloodshed." 
Feuds of this kind, under the familiar characterization of 
" family feuds," are not unknown in the United States. 
The second meaning or use of the terin "y<?t^," ^^fiefy^ or 
''/^ig," is technical, a legal term, which signifies in its 
original application a conditional stipend or reward to 
the owner of land for its possession and use. The con- 
dition annexed to the grant was, that the grantee or ten- 
ant should do service faithfully, both at home and in the 
wars, for the grantor. For the faithful performance of 
this undertaking the tenant took an oath of fealty ; and 
in case of a breach of the condition and oath, the land 
would revert to the grantor, the lord. 

This system, which was both the outgrowth and ex- 
ponent of society during its dominance, stamped its im- 
press upon civilization, which intervening ages hav^ not 
wholly erased. It has had a very appreciable agency in 
rearing and fashioning the structure of European and 
American jurisprudence. 

§ 119. Origin and main features of the feudal sys-^ 
tem. — Modern researches seem to have fully established 
the fact that feudalism had its origin among the bar- 
barian nations that issued from the " wilds and woods of 
Germany, overthrew the Koman empire and spread over 
a large portion of Europe. That it existed in England prior 
to the Norman conquest is quite certain; but it was more 
fully developed and matured under the Conqueror and his- 
successors. It was in essence and spirit a military system. 
The nobility were trained to arms, and constituted the 
rulers and leaders in the state. Manual labor was regarded 
by them as degrading, and was left to the lowest classes 
in society. Land, which was owned by the lords, consti- 



Digitized by 



Google 



§ 119.] FEUDAL 8T8TBM. 3S7 

tnted the only property, of oonsequence in the estimation of 
the people, or in the eye of the law. Of personal property 
there was little ia amount, and that little washcdd in slight 
regard. The principal feature of the system, as it regards 
landed property, was that the ownership or title rested 
in one person, the lordy while the actual possession and 
use belonged to another, the tenant. This apportioned 
interest in the soil was the basis of the military relation 
between the two; of superiority and protection on the one 
side, and dependence, faith and service on the other. ; 
When the ownership and possession unite in one person, 
when he has both the right to the soil and the profit, the 
title and the usufruct, the land is termed '^ allodial.^^ The 
origin and significance of this word will be seen by refer- 
ence to the early Saxon rules of ownership and transfer 
of lands. When they settled upon land and formed them- 
selves into society, a portion of the territory was marked 
out by definite boundaries for the separate use of a greater 
or less number of free persons, their families and depend- 
ents, as a single, undivided community. The tract thus 
set apart ^nd marked out was termed the " mark; " and 
the term ^^ marche%^'^ used on the continent, has the same 
Teutonic origin and meaning. In settling a wild, uncul- 
tivated country, the Saxon in early times did not, in the 
first instance, subdue a portion of the land for his own 
individual possession and use; the communistic polity was 
adopted, and the mark represented the lands held in com- 
mon. As the community grew by accessions from with- 
out, and from natural increase, the boundaries of their 
possessions were extended. In the course of time, when 
a sufficient portion of the land had become arable, it was 
divided into separate lots for the individual use of the 
settlers, so that each freeman could own and possess one 
in his own right. The allotment to each was called his 

17 
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" alod," in effect his possession. From this word " dlod " 
came the term " aUodial^^ which characteri^s the owner- 
ship of lands in the United States. The feudal tenure, 
as we have seen, was directly opposite to the allodial sys- 
tem of ownership, being founded upon the idea of owner- 
ship in one man, while the occupancy and profitable use 
was in another. 

§ 120. Change from the Saxon polity to the fendal sys- 
tem. — Our prescribed limits will not permit a detailed 
history of the gradual change from the early Saxon pol- 
ity to the feudal system. Such a change took place, 
wrought by influences and agencies which increased to a 
large extent the possessions of the crown, and greatly 
augmented the royal power and prerogatives. The doc- 
trine obtained that the original and ultimate title to all 
the lands in the realm was in the king, and that he could 
dole them out at his pleasure, and on his own terms. 
This assumption reached its full development and did its 
perfect work in England under William the Conqueror. 
The king granted lands to his favorite nobles, and gener- 
ally on the condition and oath of fealty and military serv- 
ice. The grantees or beneficiaries of the king held their 
lands of and under him, and were bound to support him in 
war; while he in return was under obligation to protect 
them in their rights and in the enjoyment of their lands. 
They were in theory his tenants and vassals,owinghim alle- 
giance and service for his bounty and protection. 

There are some minor questions connected with the 
feudal system in its early establishment and development, 
concerning which distinguished authors disagree, and 
which, in this study, must give place to leading features 
of the system. 
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§ 121. Sabinfeadation. — In the course of time the 
system became more complex. If the king, as ultimate 
lord of the soil, could have his tenants and vassals, they 
in turn, it was thought, could have theirs, and they did. 
The practice of subinfeudation was introduced. The 
king's tenants, the great vassals, who held large tracts of 
land, divided them and sublet portions to others, who 
thereby became tenants and vassals of the great lords, 
under the same kind of tenure, substantially, as that by 
which the latter held from the crown ; thus repeating in 
a lower degree, and on a diminished scale, the relation 
of lord and tenant, king and vassal, llie subtenants 
again divided and underlet, and the process of division 
and multiplication went on until there were many ranks 
of tenants between the king and the lowest feudatory, 
the rude peasant who actually tilled the soil. As a nat- 
ural result, the higher natural allegiance of each county 
or dukedom was transferred in a large measure from the 
king to the superior lords; and the feudal tie of each 
vassal to his immediate superior largely supplanted the 
sentiment of national loyalty. In time the great nobles, 
growing with the enjoyment and exercise of their feudal 
power, assumed the character, and exercised the preroga- 
tives, of independent princes, and not infrequently placed 
themselves in an attitude of bold defiance of the crown. 
This condition of the social relations naturally resulted 
in that long and severe struggle between the king and 
his barons recorded in the history of the times. 

§ 122. Baronial courts.— An important feature in the 
feudal system was the right of the lord to administer jus- 
tice throughout his territory in his own private court. 
Under the Saxon polity the courts were local and repre- 
sentative ; but under the feudal system, these local tri- 
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banals were flmperseded by the territorial courts of the 
feudal lords. Several agencies comlMned to produee this 
change, prominentamong which were the increased power 
and prerogatiyes of the crown, the doctrine that the sov- 
ereign was the original and ultimate lord of the soil, the 
establishment of the feudal tenure, and the practice of 
subinfeudation which clothed the nobility with great 
power. It was one of the duties of the vassal, required 
by the relation, to render service to his lord in his 
court The jurisdiction of these baronial courts was 
co-extensive with the territory held by the lord, and 
embraced alF matters of diflference arising among the 
vassals and feudal tenants. The lord did not always 
sit in person as judge in his own courts; and it finally 
became the uniform custom for a deputy or bailiflf 
of the lord to hold the courts in bis name, and to exer- 
cise the judicial power. He was required, however, in 
bis deliberations to consult with the lord's vassals or peers 
of the court who attended its sittings, or at least with the 
wisest and most prudent of them. The peers of the courts 
it should be stated, were the possessors of fiefs; and they 
were required to originate their complaints, or, in modern 
legal parlance, bring their actions, in these tribunals, with 
a right of appeal to the king's court in matters of grave 
importance, and upon a denial of justice in the court 
below. 

It may be noticed in this connection, also, that the vas- 
sals who held their fiefs directly from the crown were 
peers of the king's court, and bound to sue and answer 
there, and to there render the assistance of their counsel 
and judgment when required. 

§ 123. Inalienability of flef or seignioralty without 
consent, — As the feudal system existed in its original 
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parity, the tenant could not alien his fief, nor the lord 
his seignioralty, without the consent of the other. The 
reason of this rule is found in the military and personal 
relations of the parties. If the tenant could substitute 
another person in his place at his own pleasure, without 
the assent of bis lord, the latter might be brought into 
intimate and important relations with one of whom he 
had no knowledge, and in whom he had no confidence. 
On the other hand, the vassal could not, and should not, 
be compelled to accept as his lord a person to whom he 
would never have voluntarily sworn fealty. The principle 
here involved enters, to a greater or less extent, into many 
relations under modern juridical systems. 

The principal features of the feudal system, as seen 
originally in its simple military character, have now been 
outlined. In the course of time, however, there came into 
existence feuds of a diflferent character; in some of which 
the service was made certain in amount, manner and time; 
in others, the payment of a stipulated rent in money or 
produce was substituted for personal and military assist- 
ance; and in others, still, the service consisted in tilling 
the soil, or performing other menial offices for the supe- 
rior. Before noticing these changes it will be in order 
to point out the leading incidents connected with the 
feudal relation of lord and vassal, and of the military 
tenure of lands. 

§ 124. Escheats.— When feuds became heritable, so 
that they would descend to the heirs of the ancestor upon 
his death, in some cases there would be no living heir to 
inherit. In such case the fief would revert to the lord, 
and he could then lawfully grant it to a new tenant. This 
return of a fief to the lord was called an escheat^ a familiar 
name at the present day. So, also, when the tenant was 
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guilty of a breach of any of the conditions on which he 
held the fief, it worked a forfeiture, and the land es- 
cheated to his lord. This is regarded as the origin of 
that rule of the English law by which treason works a 
forfeiture of the estate of an attainted subject, and also 
corruption of blood ; that is to say, it stops the current of 
inheritance, so that no heir can trace title through an 
attainted subject. The founders of the government of the 
United States, in framing the organic law, rejected this 
relic of the feudal system, and provided that " no attain- 
der of treason shall work corruption of blood or forfeit- 
ure except during the life of the person attainted." * But 
the escheat of lands to the state, upon a failure of heirs 
on the death of the last owner, is retained by the indi- 
vidual states. 

§ 125. Aids. — Contributions from vassals for the bene- 
fit of their lords were denominated aids. Primarily these 
aids were for three purposes only: for ransoming the 
lord's person when he was taken prisoner; for defraying 
the expense of making his lord's eldest son a knight; and 
for providing a marriage portion for the lord's eldest 
daughter. But as the lords increased in power and be- 
came exacting, and sometimes necessitous by reason of 
their extravagance, they enlarged and multiplied their de- 
mands upon their long-suflfering vassals; claiming money 
from them for the payment of their own debts, and for 
other purposes, until in many cases these exactions be- 
came exceedingly burdensome and oppressive. At first, 
these contributions, it is supposed, were mostly voluntary; 
but finally, what had been granted by the vassals as a 
favor was demanded by the lords as a right, and ^^on the 
side of the oppressor there was power." 

1 Const U. a, art III, sea a 
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The evil was remedied by Magna Charta, which abol- 
ished all aids except the first three above mentioned, as 
the only primitive ones; and even prohibited the king 
from any npon his immediate vassals, except by consent 
of parliament. 

§ 126. Beliefs. — To understand reliefs it must be pre- 
mised that in the beginning offends they were generally 
granted for life only, and, of course, did not descend to 
the heirs of the vassal tipon his death. In order to secure 
a renewal of the grant to the heir, he was required to 
pay a sum of money to the lord ; in other words, he was 
compelled to purchase the inheritance. The sums thus 
paid were called reliefs. They were, indeed, reliefs to 
the lords, but often burdens to the heirs; for the amount 
to be paid was at the discretion of the lord, and his ne- 
cessities or greed often laid upon them crushing burdens. 
Finally, by a charter of Henry I. and a statute of Henry 
11.^ reliefs were fixed at the sum of one hundred shillings 
for each knight's fee. 

§ 127. Primer seizin, — This aflfected only the imme- 
diate vassals of the crown. Upon the death of the ten- 
ant, if the heir was of full age, the king claimed one 
year's profits of the fief, in addition to the relief before 
mentioned. This constituted what was denominated 
primer seizin. The foundation of this claim was the 
right of the crown, upon the death of its tenant, to take 
and hold possession of the land until the heirs should 
make claim ; and unless this claim was made within a 
year and a day from the death of the tenant, the land 
became forfeited. In the course of time the profits, or 
their value, for the first year were substituted for the 
possession. 
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§ 128. Ffnes upon alienation. — We have seen that 
the lord could not alien his seigniory, nor the tenant bis 
fief, without the consent of the other.' In order to ob- 
tain consent of the lord the tenant was generally required 
to pay a sum of money. These payments upon the trans- 
fer of the fiefs were called fines. The restriction of alien- 
ation by the tenant, except the immediate tenants of the 
king, was removed by Magna Charta, and by act of 18 
Edward I., known as the statute of gtUa emptores. 

§ 129. Wardship. — If a tenant died leaving an heir, 
a son under twenty-one years of age, or a daughter under 
fourteen, the lord became guardian, and as such had the 
right to possession of the fief, and to the use and profits 
of the land until the son attained his majority, or the 
daughter reached the age of sixteen. And he had also 
the custody of the infant's person. This right of the lord 
was based upon the assumption that the son was unable 
to render military service to his lord till the age of 
twenty-one, and that the daughter was unfit to marry 
under the age of fourteen. On reaching the latter age, 
if the guardianship had already commenced, it was arbi- 
trarily extended two years longer, keeping her in ward- 
ship until the age of sixteen. The lord was allowed two 
years for the difficult task of releasing his hold upon the 
property of his female ward, which, in that age and under 
that system, may not have been too long a time, espe- 
cially where there was a large estate involved. When 
the male heir attained his majority, he was required to 
pay a fine of half a year's profits of the fief before he 
could obtain possession of his lands; and a tenant of the 
crown must be knighted or pay another fine. 

§ 130. Marriage. — Under the feudal system the path 
to marriage was not always easy and thornless. The 
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wishes of the female ward were of small accoant in the 
matter. It wag the right of the lord to dispose of her in 
marriage as it might suit his views or interest^ provided 
he offered her a husband not inferior in rank to her own. 
If she proved so ungrateful or capricious as to refuse the 
•offered blessing, a fine was the consequence, graduated in 
amount to the estimated value of the proposed match. 
And if the ward had the presumption to follow her own 
inclinations, and marry without the consent of her guard- 
ian, the fine was doubled. Absurd and unreasonable as 
this incident of the feudal system may appear in the light 
of the present day, tried by the genius and necessities of 
that system it has a different aspect. If the lord did not 
have control of his ward's marriage, she might marry his 
implacable enemy, or force upon him as a vassal a man 
whom he would not have voluntarily chosen, and in whom 
he had no confidence. It may not be doubted, however, 
that the legitimate power of the lord over the marriage 
of his female ward was sometimes used by him as a means 
of oppression and extortion. Sometimes he placed her 
affections and happiness in one scale of the balance, and 
his own selfish interests and will in the other, when the 
former was quite sure to kick the beam. In the process 
of time, and the advance of civilization, various changes 
and modifications in the system occurred, which it is not 
necessary in this outline view, or practicable in our lim- 
ited space, to point out. But, while the law of feuds did 
aot long preserve all its features in their original distinct- 
ness, the relation of lord and tenant became a permanent 
feature in the English law of landed property. The sov- 
-ereign is the original source of title to all lands in the 
kingdom; and all lands not in the immediate use and 
occupancy of the crown are held of the sovereign, either 
■directly without an intermediary, or indirectly through a 
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superior lord. It will be seen, therefore, that the proper 
name for land in England is tenement^ that is, something 
held of another. The superior is called the lord or land- 
lord; the person having the useful ownership and posses- 
sion is called the tenant; and the basis or condition of 
such ownership is called the tenure. It must not be mider- 
stood, however, that the feudal system of land tenures, 
with all its original features, exists in England at the 
present time. On the contrary, while it there prevails, it 
is in a modified form and effect. 

In the United States, with a few exceptions, the lands 
are allodial,* to which the term "tenure" does not prop- 
erly apply in its original feudal sense, as the title and 
usufruct unite in the ownership. But the change of the 
feudal system in England, to the allodial in the United 
States, did not obliterate all traces of the former. Says 
Chancellor Kent: ' '* This idea of tenure prevails to a con- 
siderable degree in this country. The title to land is 
essentially allodial, and every tenant in fee-simple has an 
absolute and perfect title; yet, in technical language, his 
estate is called an estate in fee-simple, and the tenure free 
and common socage. I presume this technical language 
is very generally interwoven with the municipal juris- 
prudence of the several states, even though not a vestigo 
of feudal tenure may remain. 

§ 131. Dffferent classes of tenures.— Out of the feudal 
system grew two general classes of tenures, which were 
characterized by the nature of the service due from the 
tenant, terme<l the free and the base. The free tenure 
could be held and enjoyed by all persons in the condition 
of freedom; while the base, whose services were of a 
menial character, were held by the classes known as serfs 

^Ante, § lift S8 Kent's Com. (5th ed.X p. i4a 
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and villeins. As examples of the free tenure service may 
be mentioned military attendance, and other acts of a 
personal character, which, ander the sentiment of the 
times, were considered honorable. A further separation 
of these divisions was made into classes; those whose serv- 
ices were certain in amount and time, and those whose 
services were uncertain in these particulars; the line be- 
tween certainty and uncertainty marking the division. 

Out of the divisions and classes now mentioned grew 
several kinds of English tenures, which will now be no- 
ticed in brief. 

1. The feudal tenure pure and simple^ where the serv- 
ices were free and honorable, but uncertain, and which 
in time were commuted into escuages of uncertain time 
and amount. 

2. Free socage. The distinguishing feature of this ten- 
ure is, that its services are fixed and certain, but not 
military; as, for example, the payment of an annual fixed 
rent in money, or products of the soil. It is deemed prob- 
able that this species of tenure is a remnant of the Saxon 
institutions which survived the rigorous application of 
the feudal polity by the Normans. It is by this tenure 
that most of the lands in England are held. Military 
tenures were abolished by act of parliament. in the reign 
of Charles II., and the tenure by free socage substituted. 
Writers differ in respect to the origin of the term socage. 
Sir William Blackstone derives it from the Saxon root 
soc^ meaning free.* But it is now generally referred to 
the Latin word socca or soccus^b. plough; and for the rea- 
son that this class of tenants were tillers of the soil. It is, 
however, of no practical importance to determine which 
is the correct etymology. 

13 Bl Com. 8a 
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To prevent oonfasion in the stadj of feudal tenures, it 
shonld be noted that this kind bad, originally, some of 
tbe same features wbicb cbaracterized the strictly military 
tenure. Tbe tenants were required to take the oath of 
fealty to their lord, and were subject to aids, reliefs, 
primer seizin, fines and escheats; but the rights and privi- 
leges of wardship and marriage did not belong to the 
lord. 

3. Villeinage. In this species of tenure, the services 
required of the tenant were menial in character, and re- 
garded as base, using this term in its social and not in its 
moral signification. This tenure was divided into pure 
villeinage, in which the tenant was bound to do what- 
ever his lord might demand, the service being both un- 
certain and base; and villein socage, in w^hich the tenant 
was required to do only a certain and definite amount of 
service for his lord. 

§ 132. Life under the feudal system.— Guizot, in his 
" History of Civilization in Europe," furnishes a picture 
of actual life in England under the feudal system. He 
says: * " We will visit the possessor of a fief in his lonely 
domain, we will see the course of life which he leads 
there, and the little society by which he is surrounded. 
Having fixed upon an elevated solitary spot, strong by 
nature, and which he takes care to render secure, the 
lordly proprietor of the domain builds his castle. Here 
he settles himself, with his wife and children, and per- 
haps some few freemen, who, not having obtained fiefs, 
not having themselves become proprietors, have attached 
themselves to bis fortunes, and continued to live with 
him, and form a part of bis household. These are the in- 
habitants of the interior of the castle. At the foot of the 

iPages 87,8a 
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hill on which the castle stands, we find haddled together 
a little population of peasants, of serfs, who cultivate the 
lands of the possessor of the fief. In the midst of this 
group of cottages, religion soon planted a church and a 
priest. A priest, in those early dajs of feudalism, was 
generally chaplain of the lord and curate of the village, 
two offices which by and by became separated, and the 
village had its pastor dwelling by the side of his church." 
This picture, if taken at an advanced stage of feudal 
society, might be greatly enlarged with truthful effect. 
The central figure would be the imposing castle of the 
great baron, a prince in power and state, the proud lord 
of a vast domain, his household of noble retainers and 
knightly vassals, and his court a reflex of royalty. Sur- 
rounding him on his broad estates should be dotted not 
one village merely, but many. There might be sketched 
in the same view, inferior lords with their vassals in 
military array marching to the standard of their chief, 
who is girding himself for war. Among the mansions of 
inferior lords might be placed the humble dwellings of 
tenants, excused from the performance of military service 
on the payment of an annual rent. Then, to render the 
picture a faithful presentation of actual life, it would 
be necessary to sketch the serfs engaged in their menial 
labor, and also a few boroughs held from some baron 
and occupied by communities composed mostly of small 
traders. 

§ 133. Impress of feudalism upon English and Ameri- 
can jarisprudence. — Before taking leave of the feudal 
system, it may be useful to indicate briefly, by recapitu- 
lation, some of the particulars in which its influence has 
afifected English and American jurisprudence. In so doing 
it will be assumed that the reader will recall what has. 



Digitized by 



Google 



270 FEUDAL SYSTEM. [§ 133. 

preceded bearing upon the subject, rendering specific ref- 
erences unnecessary. 

Under the feudal system, real estate was greatly supe- 
rior in importance to personal property, both in publio 
estimation and in its influence upon social relations. This 
distinction, in its permanent influence, affected English 
and American jurisprudence in several important partic- 
ulars. 

1. The difference in ownership between real a/nd personal 
property, — Feudal law made a distinction between the 
title and the usufruct in the ownership of land, and intro- 
duced tenures which still exist in England. But feudal- 
ism did not apply this distinction to personal property. 
In this species of property the ownership and the use, the 
legal and equitable title, might exist in the same person 
and at the same time. 

A change in the relative importance and value of the 
two species of property began with the rise and power of 
free cities in the middle ages, and from this beginning 
personal property has grown with the growth of com- 
merce, trade and manufactures, until it has attained an 
importance equal, if not superior, to landed property. 
The difference between the two species of property now 
mentioned contributed largely to create two sets of rules, 
the one applicable to real, and the other to personal, prop- 
erty. And in this respect English and American law 
differ considerably from the Koman system. 

2. In respect to sale and alienation, — Under the feudal 
system, neither the lord nor the tenant could alienate 
without the consent of the other. But this impediment 
to alienation did not exist in the case of personal prop- 
erty; the absolute ownership and dominion being in one 
individual at one and the same time, it could be sold and 
transferred at the pleasure of the owner. 
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The law in relation to the alienation of lands was modi- 
fied in England at a later period of her history, and never 
existed in the United States to any considerable extent. 

3. Inheritance and succession, — The distinction between 
real and personal property made by the feudal law nec- 
essarily affected the rules of descent and inheritance. 
Under that system, land only was inherited by the heir; 
he took no right to, or property in, the goods and chat- 
tels. It will be remembered that under the Eoman polity 
the distinction of the feudal system between real ana 
personal property in respect to ownership, alienation, 
and succession, did not exist; both kinds of property in 
these respects were impressed with the same character. 
Under the Eoman system, in default of a natural heir, a 
man could create a legal heir by appointment; and in 
case of his failure to do so, the law would determine the 
succession. 

So it has come to pass that in England and America, 
where both the feudal and the Roman law have left their 
impress, there are two sets of rules governing succession ; 
land falling under the feudal, and personal propi^rty 
under the Eoman, polity. In case of intestacy the real 
estate descends to the heir in accordance with the feudal 
system, and personal property to the next of kn, or to 
the adifainistrator for the benefit of the next of kin after 
payment of debts and costs of administration. 

Other traces of the feu<lal system are found in the 
municipal law of England and America, less marked and 
of less importance than those above named, which must 
give place to other matters. 

§134. Chivalry.— Intimately connected with feudal- 
ism is the fascinating subject of chivalry, of which a brief 
notice will close the present chapter. It must not be as- 
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sumed that because this institotioa arose while feodalism 
dominated Europe it was a necessary part or a natural 
product of that system. It seems rather to have sprung^ 
into existence as a protest and an antagonistic force 
against the excesses and gross abuse of the feudal power. 
It originated with a few noble barons, who, moved by 
sympathy for the oppressed and a love of justice, com- 
bined under the solemnity of religious sanctions for the 
purpose of protecting the weak, relieving the oppressed, 
and vindicating justice and the right. It may be ad- 
mitted that the institution, viewed in the light of the 
present day, had grotesque features, and involved some 
errors, yet the truth remains that it contained the seeds 
of noble and generous principle which produced some 
good fruit. From various causes combined the spirit of 
the institution spread rapidly until it pervaded all classes 
of society. In the introduction to Froissart's Chronicles 
it is said: '"^The baron forsook his castle and the peasant 
his hut to maintain the honor of a family, or preserve the 
sacredness of a vow; it was this sentiment which made 
the poor self-patient in his toils and serene in his sorrows; 
it enabled his master to brave all physical evils and enjoy 
a sort of spiritual romance; it bound the peasant to his 
master and the master to his king; and it was the prin- 
ciple of chivalry, above all others, that was needed to 
counteract the miseries of an infant state of civilization.'' 

The spirit of the institution may be seen in the first 
vow of the aspirant to the honors of chivalry, which was: 
^* To speak the truth, to succor the helpless and oppressed^ 
and never to turn back from an enemy." 

In speaking of the influence of chivalry upon women^ 
Hallam, in his Middle Ages, says: "The love of God and 
the ladies was enjoined as a single duty. He who was 
faithful and true to his mistress was held sure of salva- 
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tion in the theology of the castles, though not of clois- 
ters." 

Much more authority in the same line might be given to 
show the powerful, and for the most part wholesome, influ- 
ence of chivalry upon the condition of society in the age 
in which it flourished; but enough has been said on the 
subject, it is believed, to indicate a rich and fascinating 
field for thorough study. 

Authorities. — The reader is referred to the following 
authorities on the subject t)f this chapter: Pomeroy's 
Municipal Law, pp. 242-262, 263, 253-254, 258, 261-264, 
170, 280, 290-292, 278, 260-265; 1 Cooley's Bl. (2 BL), 
ch. IV., pp. 43 et aeq.^ 53-56, 87; 8 Kent's Com., pp. 4, 6, 
487-489, 495, 501-509; Finlason's Introduction to Reeve's 
History of the English Law, vol. I; Bell's Historical 
Studies of Feudalism; Hallam's Middle Ages, c. 2, ft 2; 
Robertson's Charles V. ; Guizot's History of Civilization 
in France; Stubb's Const. Hist of England; Co. Litt I, 
S. 65, a ; Wright on Tenures, 137, 138 ; Sir Henry Spelman 
on Feuds and Tenures by Knight Service, o. 2; Guizot's 
History of Civilization in Europe; James' Chivalry and 
the Crusades; Froissart's Chronicles — Introduction. 
18 
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CHAPTER XYIL 
PLEADING. 

SBCnON 185. Civil plaadin^. 

18a Criminal pleading. 
187. Equity pleading. 

§135, Cirtl pleadtDg — The tenn "pleading^ often 
conveys to the lay mind the idea of forensic discnssion. 
This is a misconception. "When applied to legal proceed- 
ings the term implies somethtng decidedly more prosaic. 
Correctly defined, the pleadings in an action at law, or a 
suit in equity, are the " statements, in a logical and legal 
form, of the facts which constitute the cause of action or 
ground of defense.^ * 

Assuming that the several parties to the action are 
actually or constructively before the court, the ne^t reg- 
ular step in the proceedings is to inform the court why 
tbey are there; tn other words, to spread upon the rec- 
ords of thfe court the allegations of the respective parties, 
disclosing the particular nature of their controversy. 

The plaintiff, in accordance with the rules of court, 
presents his allegations of fact constituting his ground of 
complaint or cause of action, and his prayer or demand 
for relief. Thereupon the defendant makes one of three 
answers: First, submits a demurrer^ which, in legal effect, 
admits the truth of the plaintiff's allegations, but denies 
their illegal or actionable character; second, denies the 
truth of the plaintiff's allegations; or, third, alleges other 
facts in justification, avoidance or offset. 

1 And. Law Dia, title Pleading; 6ould*s PL, oh. I, seoa 1-3L 
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If the pleadings extend no further — as they may under 
some systems of pleading — the iasue is now formed and 
the record completed. 

In practice the pleadings of the reeipectiye parties are 
generally made and served, or filed, by their attorneys 
prior to the day of trial. 

The record thus formed under skilful pleading informs 
the court of the precise questions involved in the contro- 
versy, and furnishes a guide and limitation for the exhi- 
bition of evidence and application of law. 

The importance of a well-defined and logical issue in 
juridical administration cannot easily be overestimated. 
It determines the character of evidence admissible on the 
trial, limits discussion, prevents confusion, and leaves a 
record which will thereafter protect all parties concerned 
in their rights, and against renewed and vexatious litiga- 
tion of the same questions. 

CommonrloAJD pleading. — The system of civil pleading 
at common law, in its essential principles and requisites, 
was scientific, logical, and, to a thoroughbred lawyer, 
reasonably simple. Understood and properly utilized, it 
reduced a legal controversy, however complicated, to a 
well-defined issue, clearly presenting one or more dis- 
tinct questions for judicial investigation and decision. 
JBut it was never a favorite system with incompetent 
lawyers. Under it, professional success required a thor- 
ough knowledge of law, with the .power of logical dis- 
crimination, without which the pleader was quite liable 
to wreck his client's case, and his own professional repu- 
tation, upon the rock Pleading. 

DedcMraUon. — The fimt step to an issue in pbading is 
what is variously denominated ihe dtd(»r(Xiumyi)owit^xiv 
jcomplamt By whatever name called, it consists of a 
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statement, in a formal and orderly manner, of the facts 
constitating the plaintiff's cause of action or ground of 
complaint.^ As a general rule, only /ooto should be stated^ 
and these as they really exist, or are, '^ by legal fiction or 
presumption, deemed to exist." 

It is not only unnecessary, but inartificial pleading, to 
allege matters of law, the judges being presumed to un- 
derstand it, and whether or not the facts alleged consti- 
tute a legal cause of action. Judge Gould well says:^ 
" But in the theory or science of pleading the averment of 
facts on either side always presupposes some principle or 
rule of law applicable to the facts alleged, and which, 
when taken in connection with those facts, is claimed by 
the party pleading them to operate in his favor. For all 
rights of action and all special defenses result from mat- 
ter of fact and matter of law combined. And hence, in 
every declaration, and in all special pleading, some legal 
proposition (i. e., some proposition consisting of matter of 
2a?^), though not in general ea>pre8sed in terms by the 
pleader (because the court is supposed judicially to know 
it), is always, and necessarily, implied^ or, to use the lan- 
guage of grammarians, understood." 

Good pleading requires that, as a general rule, all mo- 
terial facts should be stated in positive and direct terms,, 
both for the sake of precision, and in order to enable the 
adverse party to answer the matter alleged directly and 
distinctly.' And all good pleading requires that the facta 
stated should be sufficient in law to avail the party plead- 
ing them, and that they be alleged according to estate 
lished forms of law.* And all new matter offered on either 

18 BL Com. 298; Ckx Litt 803, b; Gould's PL, oh. I, 8ec& 8, L 
9 Gk>uld'8 Pi., oh. I, sea 4 See also Lawes' PL 68; 8 Ckx 156: Gould's. 
PL, eh. in, seos. 11, 12. 

• Ca Litt 803, a; Gould's PL, eh. IIL sees. 28, 42. 

* Gould's PL, oh. ni, sea 1; CtowD. 688; Hob. 164; Baa Abr., Pleas,, 
eta, Int 
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side must contain every substantive fact wliich is essen- 
tial in law to maintain his action or defense.^ 

Impa/rlance. — Before answering or pleading to the 
plaintiflTs declaration, there are certain preliminary moves 
open to the defendant, namely: a prayer for an invpoHam^ce 
signifying an allowance to the defendant of time to talk 
with the plaintiflf with a view to an amicable adjustment 
of their controversy ; and, if the action be founded on a 
deed, pleaded with a profert mcurid (meaning that the 
plaintiff brings the deed into court), the defendant is en- 
titled on demand to oyer of the instrument, that is, that 
he may hear it read, or, as now understood and practiced, 
that he may have a copy of it for examination; and to 
this he is entitled before pleading to the merits. 

Our allotted space will not permit a discussion in detail 
of these preliminaries; but the reader will find a full ex- 
planation in the authorities hereunder cited.^ 

Preliminaries disposed of, the next step in the proceed- 
ings is the defendant's plea or answer. If the defendant 
fails to plead in the time allowed by law, judgment by 
default will go against him, granting the relief demanded 
in the declaration. Neglect to answer is deemed and 
treated as an admission of the truth of the allegations 
contained in the declaration, and an assent to the plaintiff's 
right to the relief or judgment demanded.' 

Pleas or answers. — Of pleas or answers there are two 
general kinds, viz. : dilatory pleas and pleas to the action 
or merits. Dilatory pleas, as the phrase signifies, are 

1 Bac Abr. Pleafi, eta, A.; Ck>m. Dig., Pleader, C. 76; LAwes' PI, 46; 
Gould's PL, oh. Ill, sea 2. 

« Gould's PI., oh. II, 8ec& 16-21; Com. Dig., Pleader, D. I; 1 Tidd, 
417, 418; 8 BL Ck>m. 301; 2 Chit PL 407, 408; Lawes' PL 94 

> 3 BL Com. 293; Baa Abr., Pleas, eta, R I; Gould's PL, eh. I, sea 6. 
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sticfa as tend to delay the suit, or tbe plaintiff's evBntaal 
remedy.^ By pleading to the action^ the defendant waiveff 
all dilatory pleas '' except those the matter of which has 
afterwards accrued." * If no dilatory plea has been inter- 
posed, or if any or all allowable by law have been offered 
and overruled as insufficient, the defendant may plead to 
the action or merits. If new matter is pleaded by the 
defendant, it must conform to the rules already stated 
for the substance and form of the plaintiff's declaration. 
To the new matter the plaintiff is at liberty to make an- 
swer, which ia termed the replication. The position of 
the parties in respect of new matter pleaded; the defend- 
ant is virtually plaintiff, and the plaintiff is the defendant 
And in regard to the qualities of the respective pleadings 
in the new relation, the same rules govern, mutatis mt^ 
tandisy which apply to the declaration and plea. Thus 
on in the allegation of new matter, and response thereto 
by the adverse party, until an ultimate issue is reached. 
Under the system of special pleading, in its palmiest 
days, the paper charges and countercharges of the liti- 
gants proceeded to the utmost limits ever reached, em- 
bracing the dedarationj the plea^ the rejoinder ^ the surre- 
joinder^ the rebutter^ and the surrebutter. 

Pleas to the action or merits consist mainly of two 
kinds: First, the general isaue^ which is a denial of alt 
the material allegations of the declaration ; and second, 
a special plea in bar, which alleges new matter in defense, 
or in bar of the action. This plea is sometimes confounded 
with what is known as & special issue^ which does not al- 
lege new matter, but denies some particular allegation of 

iOould'8 PL, eh. II, 8eo& 22, 83-35; 3 BL Com. 801-808; Baa Abz;, 
Fleas, etc, E.; Ca Litt 128, a, 129, 6. 
3 Ckx Litt 303, a; Baa Abr., Pleas, eta, 2; 1 Tidd, 07a 
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the doel^&miftioa esB^itttftd to tW {daintifPsi oase^ aai thm 
m efll^elr ($mbim» the e»tnP9 r%M of aetiaii.^ 

There is also a plea in estoppel^ which neither admild 
nor deme» the plaantiff^ atiegfttiom^ bob sets, up some 
BewmattieFiBieeiisistoBt ndth hiftaLtogations, and preebKbfi 
hiHD' #ron» av»il$iig Mmsell of them in the^aolion.^ 

The* plea darrsin eorUiniumcs — > since the last oontinii- 
anee. This plea is exceptionally bat in Muae eaaw e^evr 
tial to the ends of jnafeiee. It is adljOfred wk^fiQ ttew 
matter of defense arises after issiw joiitedt Wkdlthd-ldat 
eontinnanee or adjournment of the canae prioc to th^ 
trial. It vfoiM be mamfiestljr najnst Iki ctepriver; a partj^ 
of a goodr defense wbiek coohi not have been pleaded at 
an earlier stage of the proceedings) in the Mtion^ Fleas 
of tbi» kind may be either m aba^meni or m hm? 

The leadiing featores and' principles, o£ tfm sjstem o£ 
commoQ-liaw pleading have now: beea <%cfettitie4 £u&eep- 
tiom^ niifieF rules and illustratieiis have beeo (Btoftitted tw 
lack of space-; bat the authoritiea cLted; wilLforniBh the 
reader with guides to a fall atadj of the snbjeeti ni detail 

In. process of time, ia eonseqaenoe o£ new eoiMlitions 
in business^ changeB in. pubUc affaira and social relations, 
the sabtilties of the bar and conflicts of the benisfa, the 
original simf^eityv direatme^s and effieieney of the sys^ 
tern beoaraFe- serionsl J impaired. The result waa a popu- 
lar demand for change and reform, to which parliament 
responded in what is known as ^^ The€omm<oa law Pror 
cedure Aet,'^ of 1852, and the '^ Supjrame Court Judicature 

1 3 BL Com. a05; Baa Abr., Pleas, etc., Q. L S; Com. Dig., Pleader, 
R. L 2; Lawes' PL 110. 112; OoulcTs PI, cb« U, seos. 8S-4a 

28 Bk Com. 3118; Wiles^ 13; 3 £asV8M» 3^; GoK^ii's PU eh. II, sec 
^paca 

5 Lakes' PL 173; Baa Abt, Pleas, eta, 3; 1 Chitt PL 685, 637; 3 BL 
Com. 316, 817; Com. Dig., Abatemeat» I, 24; Qoald*s PL, ch. VI, part 
II, 8ec& 122-12& 
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Act/' of 1873, by which the original common-law system 
of practice and pleading was greatly changed and sim- 
plified. 

In the United States, at present, the English common- 
law system of pleading, in its original integrity, prevails 
in but few, if any, of the states. Each state has its own 
system; and quite generally the old system Inherited 
from the mother country by the original thirteen has 
been changed to a greater or less extent and simplified. 
Codes of practice, procedure and pleading have become 
the order of the day; and it may reasonably be ques- 
tioned whether, in seeking to avoid the evils of the old 
system, codifiers have not sometimes gone to an opposite 
Extreme. The zeal of some modern reformers, while 
abundantly ardent, is not always '^ according to knowl- 
edge; '* they seem to forget that ^^ change is not reform.^^ 
Whatever evils are justly chargeable to special pleading 
in its worst estate, it cannot truthfully be denied that its 
conception and underlying principles were wise and salu- 
tary. As we have seen, its purpose was to reduce the 
controversy between the parties toasingle,definite, logical 
point or issue, eliminating all extraneous and inconse- 
quential matter, and leaving only a single question for 
the court, or the court and jury. The opposite extreme 
would incumber the record with a mass of verbiage, 
relevant and irrelevant, furnishing no definite limits for 
the exhibition of testimony, and presenting to the court 
and jury a general assortment of confused and confusing 
allegations, which, on the trial, might lead to a thread- 
less labyrinth of perplexities. Or, on the other hand, the 
pleadings might be so general, indefinite and inartificial 
as to leave for the trial a noisy and unseemly wrangle, 
with guesswork as the outcome. Sometimes, at the 
close of the evidence and rendition of the verdict, the 
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prevailing party is permitted to amend his pleading, mak- 
ing it conform to the evidence, which is equivalent to 
beginning the trial with the evidence and closing with 
the pleadings. 

It is not meant to be afSrmed that all the modem codes 
And systems of pleading are open to the criticisms above 
implied; on the contrary, there are wise codes and sys- 
tems of pleading in the United States. The science, 
logic, and underlying principles of common-law pleading 
may wisely be observed in all systems, avoiding ex- 
tremes. 

§ 136. Criminal pleading, — Pleading is a division of 
the general subject of Procedure, and is often treated in 
connection with it; but here it will be considered by it- 
self. 

The most notable feature which distinguishes criminal 
from civil procedure is, that in the latter a person or 
subject is the plaintiff, while in the former the govern- 
ment is the plaintiff or prosecuting party. In case of a 
-wrong or injury to an individual by another person, the 
injured individual is the primary and principal party to 
•complain and prosecute; but crimes are primarily wrongs 
against the government, which represents the whole body 
politic, and is, consequently, the proper party to prose- 
<3ute the offender. There are, however, wrongs which 
are both public and private in their character and effect, 
and may be prosecuted both by the government and the 
injured individual; the former in a criminal proceeding 
ior the purpose of inflicting punishment, vindicating jus- 
tice, and maintaining its own authority; the latter in a 
oivil suit for the recovery of damages for the personal in- 
jury sustained. 

It may be noticed in passing, that, when the govern- 
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ment proseeotoB, it does so* ia & nmmei wdioAtiw o£ its. 
kind or torm, as wiiethor momurohie or po^olaF. For 
oistmplmy in England ^ is the King. {jteai)j or Qneem 
{regina)\ in the United States it is, varioosly, the people^ 
state, or commonwealth, €ttok abate adopting its own 
form, Imt all indicatLi7» of popular govemmeniL When 
the gttiersl go^entm^it profiecutea it, ia in tha name of 
the United S^tatM. 

Methods of charging qff^ensea. — The formal methods of 
charging oflFenses in criminal proceedings are: 1, by in- 
dictment; 2, by presentment; 3, by information; and 
^ by complaint before a magistrate. 

1. An indictment — This is defined by MadcsfzHie to 
be ^A written accusation of one^ or morev persona of a 
crime or misdemeanor, preferred by, and presented opoii 
oath by, a grand jury.**^ This is the method gensarally 
employed in England and America in proeeonting the 
higher grades of criminal offenses. 

2. Prs^entmeni. — The difference between an indict- 
ment and a presentment consists mainly in the method 
of procuring the finding of the grand jury, and is not of 
sufficient importance, to occupy time, and space in this- 
general study.*- 

3. Inform-ation. — The only substantial difference be- 
tween an information and an indictment is, that tbe- 
f ormer is " presented by a competent public officer, on 
his oath of office, instead of a grand jury on their oath.*** 
The criminal information is, in general, employed only in 

1 4 Bi Com. )m^ andsM 1 Bish. New Ciim. Pioo^ § lat 
2 1 Bish. New Crim. Proa, § 136, and cases there oited. 
» 1 Bish. New Crim. Proc.. §§ 141-147, 712-715; Bac. Abr., •'I&fermar 
tion; ** % Hawk; P. C, a 26, § 4; Wilkes y. Rex, 4 Bto. P. C SCa 
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minor ofBensasi odmoa^ota higher grade bering prosecntecL 
on the pmsentment of a grand jury. But in the United 
States dlere is a lack of anifbrmity in. this regard. 

It should be noticed, in this connection' that the consti- 
tation of thaUnitad. States provides that ^^ no person shall 
be held to answer for a capital or otherwise infttmons 
crime,, nnless on the presentment of a grand jury, except 
in cases arising in. the land and naval forces, or in the 
militia,, when in actnal! service in time of war or public 
danger." ^ An " infamous^ crime," within the purview of 
this provision, is one that is punishable in a state prison 
or penitentiary, either with or without hard labor.^ And 
it has. been authoritatively adjudged that this provision 
does not bind the states; and, moreover, that offenses 
against the United States which are not within this con- 
stitutional inhibition may be prosecuted by information.' 

4. Complaint lefore a magistrate. — Justices of the peace 
and other magistrates of inferior rank have more or less 
judicial power, and are charged with the trial of minor 
offenses. But in these cases complaints are made before 
the magistrate in writing, or orally, and reduced to writ- 
ing by him or under his direction; which, thougb less 
formal and technical than indictments and informations, 
perform substantially the same office.* 

lieqmsitea of good indictment — It is an invaluable fun- 
damental maxim among civilized and christian nations^ 
that no subject ol the government shalL be punished for 

* CoDst U". S. (Amendments), art V. 

2U. a V. De Wait, 128 U. a 398; MackiiLv; U. a, 117 U. a 348; Ex 
parte Wilson, 114 U. a 417; Butler v. Wentworth, 84 Ma 25. 

«U. a V. Waller, 1 Saw. 701; State v. Gawen, 29 Ma 380; Bank of 
Vincennes v. States 1 Biackf. 267; State v^ Benson, 38 lad. 00. 

* 1 Bish. New Grim. Proa, §§ 148, 149, 174 
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a crime with wbioh be has not been legally and duly 
charged, and had a reasonable opportunity of making 
bis defense. Obviously, therefore, a good indictment or 
other formal accusation is an indispensable requisite for 
valid criminal prosecutions in courts of law. And it is 
equally obvious that the indictment should definitely 
and clearly state all the facts and circumstances consti- 
tuting the crime charged, and show the jurisdiction of 
the court of both the alleged crime and the prisoner. 
Says Bishop: ^ " The indictment must disclose on its face 
that it was found by competent authority, in accordance 
with the law; and that one therein did, within the juris- 
diction of the indictors, such and such acts, at a time 
stated; which acts, so done, constitute what the cou^tcan 
see, as of law, to be a crime justifying the punishment to 
be inflicted." He further says * that " every wrongful 
fact, with each peculiar modification thereof, which, in 
law, is required to be taken into the account in determin- 
ing the punishment upon a finding of guilty, must be al- 
leged in the indictment." • 

The same requisites of a good indictment now stated 
in a general way, apply, in substance, to all the methods 
of accusation in criminal prosecutions above mentioned. 

Pleas. — As a preliminary step in defense before plead* 
ing to the merits, the defendant may move the court to 
quash the indictment. This motion is generally for some 
defect apparent upon the face of the indictment; but in 
exceptional cases, where the defect is not apparent upon 
view, some courts permit the defect to be shown by ex- 

1 1 Bish. New Crim. Proa, § 185. 

2 Id, §77. 

3 IcL, § 9da, and oases there cited. And see Com. y. Hajden, 150 
Mass. 332^834; Hobbs v. State, 44 Tex. 858, 854; State v. Startup, 10 
Vroom, 428, 482; State v. Clay, 100 Ma 571, 68a 
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triasic evidence; but respecting this there seems to be 
no established uniform practice. Mr. Bishop says that 
the general doctrine of quashing ^^ is, that whenever an 
indictment cannot be proceeded with advantageously to 
public justice, or without doing a wrong to the defend- 
ant, the judge may in his discretion quash it; in other 
words, cause it to abate." ^ 

But as the practice on this motion is not uniform among 
the states, its discussion here in detail is not practicable 
nor important. 

If the motion to quash be granted, the prosecution on 
that indictment is ended; if denied, the next regular step 
in the proceeding is defendant's plea to the indictment. 

In criminal as in civU procedure, there are dilatory 
pleas, and pleas to the merits. The different kinds of 
pleas, as enumerated by Starkie, and indorsed by Bishop, 
are the following: "I. A plea to the jurisdiction. II. A 
declinatory plea. III. A plea in abatement of the indict- 
ment for some defect contained in it. IV. A demurrer. 
Y. A plea in bar. VI. The general plea that he is not 
guilty." « 

In these general divisions, with their subdivisions and 
authorities cited, the student and lawyer will find abun- 
dant information on the subject of criminal pleading for 
all practical purposes. 

§ 187. Equity pleading. — An exhaustive discussion of 
equity pleading would require a study of the English 
high court of chancery, its progressive .development and 
modifications. Such a discussion is not within the pur- 
pose and scope of this work. A reliable account of this 

1 1 Bish. New Grim. Proa, §§ 758-760; Reg. v. Wilson, 6 Q. R 620; 
Bex T. Tremearue, 5 Bw & a 761. 

n Stark. (Mm. PL (2d ed) 810-^20; 1 Bish. New Grim. Proa, gg 734- 
74a 
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court, itB origm and early history :i8 given l^ Slackstone, 
to which the reader is referred.* 

To prevent misunderstanding and confusion, it should 
be noted Ihat, at the present time, courts of chancery and 
courts of £qtdty BXB practically the same in jurisdiction 
and procedure, 4md these designations are used inter- 
changeably. 

BiUs qf complaint. — The pleadings in an equity or 
chancery suit are initiated by a bill in the nature of a 
petition or complaint, netting forth in legal form the com- 
plainant's grievances, and praying the jrelief to which he 
thinks himself entitled; it corresponds in place and office 
to the plaintifTs declaration in an action at law. 

Of bills there are two kinds: bills praying relief and 
bills of discovery. The latter kind were formerly much 
in use, and mainly for the discovery of information pos- 
sessed only by the party interrogated ; but since parties 
to an action or suit may quite generally be examined as 
witnesses on either side, and under the wide prevalence 
of code legislation essentially changing the procedure, 
both at law and in equity, this class of actions is rarely 
utilized. 

The present disoussion will be confined to bills for 
relief, which formerly consisted of nine parts, as follows: 
"1. The address to the person or persons holding the 
great seal. 2. The names and addresses of the persons 
complainant. 8. The statement of the plaintiflTs case, com- 
monly called the stating part. 4. The charge that the 
defendant unlawfully cotifederated with others to deprive 
the plairrtiff of his ri^ht. 5. The allegation that 'the de- 
fendants intend to set up a particular sort of defense, a 
reply to which the plaintiff aulicipates :by.aUegtng.Q6rtain 

18 BL Ck>m., pi 47; 2 Cooley*8 Bl., p. 45 e^ «6g. 
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facts which will defeat rsuoh dctfense. This was usimlly 
termed the charging pctrt^ from the circnmstance that the 
plaintifiTs allegations were usually introdaoed by way of 
•charge, instead of statemeift. '6. The statement that the 
plaintiff has no remedy without the assistance of a court 
of equity; which was termed the cwerment of jurisdiction. 
7. The interrogating part, in which the stating and charg- 
ing parts were converted into interrogatories, for the 
purpose of eliciting from the defendant a circumstantial 
discovery, upon oath, of the truth or falsehood of the 
matters stated and charged, fi. The prayer ybr reliefs 
adapted to the circumstances of the case. 9. The ^ay^ 
that process might issue, requiring the defendant to 
appear and answer the bill; to which sometimes was 
added a prayer for a provisional writ, such as an injunc- 
tion or ne exedt regno, for the purpose of restraining some 
proceedings on the part of the defendant, or preventing 
his going out of the jurisdiction till he had answered the 
bill."i 

Both prior, and subsequent, to the period when the 
foregoing elaborate form prevailed, the bill was much 
simplified in its structure. It is here introduced, both on 
account of its historic interest and its value as a method 
of eliciting truth and administering jostioe and equity. 

For conveniene© of discussion, and all useful purposes 
in practice, the bill may be, and quite generally is, reduced 
from nine to four parts, namely: 1. The address of the 
bill; 2. The name wnd addressof the plaintiff; 3. Thestat- 
ing part; and 4. The prayer for relief. 

1. The address of the bill. — ^The bill being in the nature 
of a petitionor complaint, obviously it should beaddressed 

1 Heard*8 Eq. PL, p. 19; md -see Mttt PL (Sthced.) 40; 13arb. Ch. 
Pr. f8d ed.), a I, ofa. L 
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to a court authorized to hear it, and competent to grant 
the relief demanded. No authorities are requisite to show 
that the selection of the proper court by the plaintiflf is- 
vital ; and it is equally obvious that the court selected 
should be correctly designated in the bilL 

2. The names and addresees of the plaintiffs. — Under 
this head, Mr. Heard, in bis compend of equity pleadings 
says: " It is not only necessary that the names of the sev- 
eral plaintiffs in a bill should be correctly stated, but the 
description and place of residence of each plaintiff must be 
set out, in order that the court and the defendants may 
know where and to whom to resort to compel obedience 
to any order or process of the court, and particularly 
for the payment of any costs which may be awarded 
against the plaintiffs, or to punish any improper conduct 
in the course of the suit, as well as to furnish distinct 
means of decision, in all future controversies, in regard to 
the subject-matter and the identity of parties." ^ 

The names, descriptions, and places of residence of the 
defendants should also appear in the bill. This require- 
ment may assume special importance in the courts of the 
United States, where the jurisdiction of the residence 
court often depends on the residence of the plaintiffs and 
defendants being in different states, independent of the 
subject-matter of the bill.* 

3. The stating part. — The bill must clearly and dis- 
tinctly show on its face, by the statement of facts, that 
the plaintiff is entitled to the relief demanded or some 

1 Heard*8 Prina Eq. PL, p. 20; and see 3 Mitt PL (5th ed.) 49; 1 
Story, Eq. Jur., § 26; Simpson v. Burton, 1 Beav. 558; Rowley v. Eo- 
cles, 1 SinL & St 611; Jackson t. Ashton, 8 Pet'Ors, I48i 

s Jackson v. Ashton, 8 Peters, 148; Heard's Prina Eq. PL, p^ 2L 
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part of it, and that the court has jarisdiction in the prem- 
ises, and authority to grant it.^ 

4. The prayer for relief. — It is enough for present pur- 
poses to state in a general way that the prayer for relief 
should correspond with the stating part of the bill, and 
clearly and distinctly show the particular relief which 
the complainant demands; and when two or more kinds 
are demanded the prayer should clearly discriminate be- 
tween them. 

Defensive jpleading, — To a bill in equity a defendant 
may respond in three modes, namely: by demurrer, by 
plea, and by answer. 

Demurrer. — The office of a demurrer is sufficiently ex- 
plained in this chapter under the division of civil plead- 
ing. A defendant may demur to the whole or a part of 
the bill, plead to a part, and answer to the residue.^ 

Pleas. — A plea is defined thus: "The statement, in a 
logical and legal form, of the facts which constitute the 
cause of action or the ground of defense."' "A plea in 
equity is, in effect, an introduction by the defendant of 
fresh facts into the case made out by the plaintiff, suffi- 
cient, if proved, to make the action demurrable.* In 
equity, as at law, there are dilatory pleas, which are such 
as tend to delay the suit, and the plaintiff's ultimate re- 
covery; and pleas to the suit or merits, which confess or 
deny the merits of the complaint and the plaintiff's right 

1 1 Barb. Ch. Prac. (2d ed.), p. 88 e^ seq.; Heard Princ. Eq. PL, p. 23 
etseq. 

» 1 Barb. Ch. Pr. (2d ed.). p. 105, n. 8; Heard's Princ, Eq. PL, p. 53 
et acq. 

» Read v. Brookman, 8 T. R 159; 2 Cooley's BL, pt 298, and note (1). 

< Heard's Prina Eq. PL, p. 84 e< seq. 
19 
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of recovery. A general division of pleas is, pleas in abate- 
ment and pleas in bar; the several kinds of which are 
pointed out in treatises on pleading. 

Answers. — The third and most common method of de- 
fensive pleading is by answer. Says Mr. Heard:* "The 
function of an answer is twofold: to give discovery by 
specific answers to all questions put by the interrogatories 
filed in aid of the bill; and to aver all such original mat- 
ter as the defendant may have to put forward for mak- 
ing a case, which, if true, destroys the equity of the plaint- 
iflPs case, even though all or some of the plaintiffs 
allegations may be true." 

Where the distinctive procedure prevails in this coun- 
try it is generally governed by the rules of the English 
high court of chancery ; always, indeed, except where those 
rules have been changed by statute or the rules of the 
local courts.* 

The foregoing summary presents the leading features 
and principles of equity pleading, as distinguished from 
civil and criminal pleading. It is based upon the Eng- 
lish chancery system, from which our equity procedure 
was originally derived. In modem times important 
changes have been made in law and equity procedure, 
which have to a greater or less extent affected the rules 
of pleading in the jurisdictions where the changes have 
taken place, mainly in simplifying the forms and struct- 
ure and eliminating useless matter; but in some cases, 
if not in all, where changes and emendations have been 

1 Heard's Prina Eq. PL, oh. VI, p. 95. 

2 Supreme Court Rule 8; Equity Rule 90; Circuit Court of Appeals 
Rule 8; Southern Nat Bank y. Darling, 49 N. J. Eq. 898; Newark, 
eta R Ca V. Newark, 28 N. J. Eq. 515; Jones v. Boston, 4 Pick. 510. 
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made, the principles of the old system pervade the new 
strncture. Even where law and equity pleading are 
blended, each of the constituents retains characteristics of 
its origin. 

It will be seen that an adequate equipment for success- 
ful practice in the federal or state courts of the Union 
requires a knowledge of English chancery procedure as 
well as that of the local laws. 'No changes have wholly 
eliminated from the jurisprudence of England or Amer- 
ica the principles and rules of the ^' ancient and honor- 
able " English high court of chancery. 
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CHAPTER XVm. 

EVIDENCE. 

SlBOnON 18a Evidence defined. 
189. Kinds of aotion& 

140. Kinds of evidenca 

141. Oral evidence. 

142. Discrediting witness. 
148. Documentary evidence. 

144 The primary rules of evidenoa 
145. Circumstantial evidence. 
14d Personal identity. 

147. Expert testimony. 

148. Medical jurisprudence. 

§ 138. ETldence defined.— Evidence, in a general 
and popular sense, '^ signifies that which makes evident 
or manifest; the ground of belief or judgment; conclu- 
sive testimony; a statement which contains proofs which 
are clear to the perception and satisfactory to the judg- 
ment. In law, that which is legally subraittied to a com- 
petent tribunal, the means of ascertaining the truth of 
any alleged matter of fact under investigation before it; 
the means of proof — the latter, strictly speaking, not 
being of like significance with evidence^ but rather the 
effect or result of it"^ 

Otherwise stated, evidence is the light in which the 
affairs of society are adjudicated, relations defined, rights 
enforced, wrongs redressed and controversies settled. It 
is the search-light of the courts for the discovery of truth 
and the exposure of falsehood. 

1 Webster's Unabridged Die.; Best's Princip. of Ev., § 11; GreenL 
Ev., 8 1; 1 Starkie, Ev. 10; Wharton's Ev., § & 
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The terms evidence and testimony are quite generally 
used indiscriminately in praotice as having the same sig- 
nificance. This use of the terms is not in all cases strictly 
accurate. This lack of accurate discrimination, however, 
is rarely, if ever, misleading, as the context will indicate 
in what sense the term is used in every instance. With 
this explanation the author will feel at liberty to disre- 
gard the discrimination in question in the following pages, 
in deference to convenience. The reader will bear in 
mind that it is the weight of evidence and not the qtumtity 
of testimony which determines the issue. 

§ 139. Kinds of actions. — The grievances in society, 
real and fancied, requiring judicial interposition are so 
numerous and varied that some classification of actions 
is indispensable to a due administration of justice. It 
rarely, if ever, happens that any two cases are the same 
in all their features; and hence the rules adopted and 
decisions made in one would not necessarily furnish prece- 
dents for all. The result would be constant embarrass- 
ment and conflicting decisions. But enough causes in- 
volving like principles are decided and reported to form 
precedents for future cases of the same kind. Thereafter, 
the court would have forms and rules to guide in cases 
involving substantially the same principles. Thus, in 
process of time, grew up the great body of the English 
common law, with occasional contributions from parlia- 
ment. At the time when this system came to the United 
States as an inheritance from the mother-country, an in- 
telligent and thoroughbred lawyer, when fully and cor- 
rectly instructed in the facts of his client's case, would 
know at once where and how to seek redress for an in- 
jury, or to defend against an unjust charge.^ 

1 2 Cooley'8 BL, pp. 39, 4t 
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There are several kinds of legal actions, the leading 
ones being actions of contract and actions of tort, each 
of which has its proper form and rales of procedure and 
evidence. It may, however, and sometimes does in fact, 
happen that a case of novel impression occurs, to which 
neither form of action applies; but there need be no fail- 
ure of justice for this reason, the ingenuity and resources 
of the judiciary having been equal to exigency. A good 
example, by way of illustration, is furnished in the now 
well known action of " trespass on the case." At one 
period of the English system, the courts in Westminster 
could not take cognizance of cases of certain civil actions 
unless the defendant were an oflScer of the court, or in 
the custody of the marshal or prison-keeper of the court, 
for a breach of the peace or any other offense. In pro- 
cess of time, however, the courts in Westminster enter- 
tained jurisdiction of all personal actions, by a fiction of 
law ; the defendant being arrested on a writ issued out 
of the high court of chancery, on the assumption that he 
was arrested for the commission of a trespass, which he 
is not at liberty to deny. Thereupon the plaintiff might 
count upon any cause of action which he might have 
done for the technical limitation of the court's jurisdic- 
tion.^ This action, technically termed '^ trespass on the 
case," served its purpose so well that it was speedily 
adopted into the family of actions, and has since main- 
tained a high standing. 

To the uninitiated the term fiction in connection with 
the administration of justice has a malodor, and is some- 
times treated as a reproach to the profession, rendering 
its members unworthy of confidence. The great injustice 
of this aspersion will appear when it is known that none 
of the numerous legal fictions found in the books is ever 

12 Cooley*s BI., ^ 89; Gould's PL, p. 47 e< aegi 
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used by the courts, except in cases where it will aid in 
the establishment of truth, and serve a beneficent purpose 
in the administration of the law.^ 

§ 140. Kinds of eTidence. — An exhaustive discussion 
of evidence does not enter into the plan of this work ; 
that would require volumes instead of a single chapter; it 
is the intention of the author to present only the leading 
principles, and cardinal rules involved, together with ref- 
erences to such authorities as will guide the reader to a 
more detailed study of the subject. 

§ 141. Oral evidence. — This kind of evidence, gener- 
ally and not incorrectly denominated testimony^ is given 
orally by the witness in open court under the direction of 
the presiding magistrate, and in accordance with the rules 
of law. It may, however, and in some cases is, taken on 
commission and read on the trial of a pending issue. In 
whatever way taken it is, as a rule, delivered by the wit- 
ness under the sanction of an oath, which appeals to Al- 
mighty God as witness of its truth, and subjects the 
witness to the penalty both of Divine and human law 
attached to the crime of perjury, if his testimony be 
knowingly false in any material part. In the early his- 
tory of our system of jurisprudence, if a person were pro- 
posed as a witness on one side, and objected to on the 
other as incompetent on the ground of atheism, and the 
truth of the charge was established, the objection pre- 
vailed, and the offered witness was not permitted to take 
the oath or to give testimony in the case. It seemed to 
be thought in these simple times that an appeal by the 
witness to a being in whose existence he did not believe, 
added nothing to the value of his testimony, and was noth- 
ing more nor less than an impious mockery. 

1 See authorities last above; Beet, Prinoipb Ev. 814 
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This rule was regarded by many as unjust and illiberal, 
inasmuch as it made the enjoyment of civil rights depend- 
ent upon a religious dogma, and that for this, and other 
reasons not necessary to discuss at present, ought not to 
be treated of competency. On an incoming tide of liberal 
sentiment the obnoxious rule disappeared quite generally, 
if not wholly, from the jurisprudence of Christendom. 
Whatever the justice and reason of the rule in ques- 
tion, it may be doubted, all things considered, if anything 
of value to society has been gained; but it is useless to 
inquire, since there is no expectation in any quarter of an 
attempt to revive the dead rule. 

§ 142. Discrediting witness.— This may be done in 
different ways, both by an attack upon his character, and 
an impeachment of his testimony. 

1. By cross-examination. — This is one of the most con- 
venient and effective methods. The witness is subject to 
a rigid, incisive and searching examination which few 
persons can endure without exposure if the direct testi- 
mony be false in any material particular. The witness' 
character and life are laid open to inspection, and a skil- 
ful cross-examination will seldom fail to reveal any de- 
fects in either; especially is this true when the testimony 
is elaborate or complicated. And it not infrequently 
occurs that the introduction and testimony of such a wit- 
ness discredits the honesty and good faith of the party 
calling him, and seriously injures his case.^ 

For the benefit of students preparing for the practice 
of law as a profession, it may be well to suggest that cross- 
examination successfully is one of the most delicate and 
difficult duties that they will have to perform. A single 

I Best, Princip. of Ev.. pp. 91, 12^, 272, 449, 631, 682, 633, 648, and an- 
thorities there cited, respectively. 
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imprudent or maladroit question may open the door to 
the introduction of evidence from the other side which 
would otherwise be inadmissible, and which may seriously 
damage, or even completely wreck, the examiner's case. 
Some counsel seem to think that the more numerous and 
miscellaneous their questions, pronounced in a pompous 
or threatening tone, the more impressive and effective is 
the effort. This is a mistake ; it may win applause for the 
xjounsol from the unthinking crowd, but will be quite 
likely to injure the cause of his client. Such a perform 
ance was wittily epitomized by a Virginia editor in re- 
porting incidents in the trial of John Brown for treason; 
he said of a young man who had come from a distant 
istate as a volunteer assistant counsel for the defense — 
^' He would often take the floor, open his f ussy-guzzy and 
let miscellaneous things rip generally." 

2. By leading the witness to contradict himself, by 
showing that he has made statements out of court which 
are wholly incompatible with his testimony under oath. 

3. Showing by persons well acquainted with the wit- 
ness that his reputation for truth and veracity in the 
neighborhood where he resides is bad, and that from the 
speech of people he would not believe him on oath. 

4. Showing by reliable evidence that the testimony of 
the witness was wholly untrue in fact, or materially col- 
ored in favor of his employer. 

§ 143. Documentary evidence. — This title constitutes 
a comprehensive division of evidence, and, as the name 
indicates, is the opposite of oral evidence. For the sake 
of convenience and brevity, the name here embraces 
other species of evidence, non-oral, of which the books 
treat under different heads. The instruments of various 
kinds, written, engraved, or by whatever means intelli- 
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gibly expressed, when properly authenticated, speak for 
themselves. They may be impeached for forgery or other 
fraad in their inception or execution; but when not im* 
peached they stand just as expressed on their face, leav* 
ing nothing for the court but their proper interpretation 
and bearing upon the case in hand. The term " docu* 
raent " has been variously defined in legal literature, cre- 
ating some confusion in regard to its significance, which 
is due, in part at least, to the variety of this class of docu- 
ments, and in part, perhaps, to the pride of authorship. 
Wharton defines the term ^^as an instrument on which 
is recorded by meatus of letters, figures or marks, matter 
which may be evidentially used."* 

The foregoing summary contains in a condensed form 
the main features of documentary evidence, omitting un- 
important variations and minor rules, in pursuance of the 
general plan of this work. 

There are other rules and topics pertaining to the gen- 
eral subject of evidence which are of sufllcient interest 
and importance, especially to the student of law as a pro- 
fession, to require brief notice in passing. These will 
now be selected discriminately, without regard to rela- 
tionship, and briefly considered. 

§ 144. The primary rales of evidence. — 1. It is a. 

primary and leading rule that the evidence adduced 
should be directed and confined strictly to the issues- 
formulated for trial. These Issues, if framed in conform- 
ity to the rules of good pleading, contain all the matters, 
in controversy between the parties embraced in the pend- 
ing action, and reduce to a logical conclusion all the alle- 
gations that precede, and present for the court or jury a 
single question for decision. Evidence that does not 

1 Wharton, Ev., g 614; and see Best, Princiix Ev., jk 215, 



Digitized by 



Google 



§ 145.] EVIDENCE. 299 

comply with this important rale will be rejected by the 
court as irrelevant. This rule reveals the intimate rela- 
tion between pleading and evidence.* 2. That the burden 
of proof rests upon the party who would suffer defeat in 
case no evidence were given on either side. 3. That it is 
sufficient for the party on whom the burden of proof rests 
to prove the substance of the issues presented by the 
pleadings. 

The secondary rules are more numerous, but of little 
interest or importance to any except students who are 
fitting for the practice of law as a profession. They will 
therefore be omitted in accordance with the plan of this 
work, giving place to subjects interesting to all readers. 

§ 146. Circnmstantlal evidence.— All judicial evi- 
dence is embraced in two classes: direct and circum- 
stantial. Evidence in which the principal facts are shown 
by the direct testimony of witnesses, or documentary 
proofs, is direct ; all other evidence is circumstantial.* Our 
books contain much learned discussion of this branch of 
the subject which need not here be presented ; any reader 
of ordinary intelligence will readily understand suffi- 
ciently for his purpose the general meaning and scope 
of the respective classes, of evidence, direct and circum- 
stantial; leaving open to present and prospective mem- 
bers of the legal fraternity the wide field of discussion. 
In regard to the value and safety of the respective classes 
of evidence there has been, and still is, a pronounced dif- 
ference of opinion. It is urged against circumstantial 
evidence that it is very uncertain and unreliable; and in 
support of this contention cases are cited where circum- 
stances, it was thought, pointed conclusively to the guilt 

1 Best, Princip. Ev., p. 257 e^ acq.; and see ante, oh. XVIL 

2 Best, Princip. Ev., 292 et »eg., and cases there cited, p» 48*. 
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of an accused party, but where subsequent developments 
established his innocence beyond all possible doubt. 
Such cases have occurred, also, under direct testimony, 
although less widely known, or advertised when known. 
In neither case is it sound reasoning, or safe, to predicate 
general rules upon extreme or exceptional cases. It 
may be plausibly argued that circumstantial evidence is 
more exposed to the danger of mistakes and falsehood 
than direct, inasmuch as the contributory facts consti- 
tuting the circumstances are the product of direct evi- 
dence concentrating in a single case the dangers incident 
to several cases of the other class. Given a certain num- 
ber of circumstances constituting a case, with a certainty 
that each is unimpeachable, a true result is assured; but 
if some of the circumstances are of doubtful integrity we 
are launched upon the treacherous sea of uncertainty, 
burdened with the imperfections of several cases of di- 
rect testimony. There is reason to question whether, in 
our professional literature, and in the administration of 
justice, sufficient attention is given to the character of 
the elements of evidence. In this view circumstantial 
evidence may be more dangerous than direct. But how- 
ever this may be, there is a well-established rule applicable 
to circumstantial evidence which largely eliminates the 
danger involved. To entitle this evidence to any con- 
sideration by court or jury, there must be a perfect agree- 
ment between all the circumstances; each one must ex- 
actly fit the niche assigned it, must be entirely consistent 
with the theory propounded, and wholly inconsistent 
with any other known or reasonably conjectural hy- 
pothesis. The writer once heard this rule happily and 
forcibly illustrated in a judge's charge to the jury on a 
trial in which the result depended upon the effect to be 
given circumstantial evidence, and occurred in the even- 
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ing. The court room was brilliantly lighted from a large 
glass globe suspended from the ceiling. Said the judge to 
the jury, in substance, pointing to the globe, Should that 
globe fall to the floor and be dashed into pieces, and the 
pieces when gathered up and placed together so perfectly 
fit each other as to make a perfect globe and reproduce 
the original, it would be a case of most convincing cir- 
cumstantial evidence; otherwise the whole of the offered 
evidence should be rejected. 

§ 146. Personal identity. — Cases sometimes occur in- 
volving the identification of persons, both of the living 
and the dead, which present great diflSculties. Dead 
bodies are often found in a mutilated condition, and in 
various stages of decomposition, rendering identification 
exceedingly difficult, if not impossible. Cases of doubt- 
ful or disputed identity occur which present remarkably 
fortuitous resemblances between individuals of different 
lineage, both in their general personal appearance and in 
peculiar marks and features, natural and post-natal. There 
are also on record cases in which long absence and other 
circumstances have wrought such changes in personal 
appearance as to prevent recognition by the nearest rela- 
tive. It is a well known historical fact that from the 
effect of sudden and violent emotions, terror, grief, and 
the like, the hair is sometimes changed from raven black 
to snowy white in a single hour. There is truth as well 
as beauty in the liaes from Scott's Marmion: — 

" Danger, long travel, want and woe, 
Soon change the form that best we know; 
For deadly fear can time out-go, 

And blanch at once the hair; 
Hard toil can roughen form and face. 
And want can quench the eye's bright graces 
Nor does old age a wrinkle trace, 

More deeply than despair." 
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An example of attempted identification of the dead 
and living, respectively, will serve for illustration of the 
truth in question. And first of the dead. The following 
case is reported in the Edinburgh Monthly Journal for 
February, A. D. 1854. The body of a man, between sixty 
and seventy years of age, was found slightly imbedded 
in the sand on the banks of a river; both eyes had been 
pecked out by hooded crows, but decomposition had made 
no progress. The left ear and the first finger of the left 
hand were wanting, presenting the appearance of having 
been lost in early life. The body was conveyed to a suit- 
able place and identification sought through the medium 
of advertisements. After a time two young women 
claimed it as the body of their father, who, they stated, 
was a lawyer; that he was in the habit of leaving home 
for two or three weeks at a time without informing them 
where he went; and that he had lost the left ear and the 
first finger of his left hand. They apparently recognized 
the clothes and the body, and gave way to expressions of 
grief. Subsequently doubts arose in the mind of one 
sister, but were overruled by the confident affirmations of 
the other. The funeral took place accordingly, and was 
attended by the daughters and friends of the deceased 
lawyer. Beturning from the funeral, the boatman of the 
ferry which they had to cross, asked them for whom they 
were mourning, and upon receiving their answer, laugh- 
ingly informed them that he had, only half an hour be- 
fore, ferried their father over alive and well, and directed 
them where they could find him. This, to their great joy 
it is said, proved true. The report does not show whose 
body was thus tenderly laid to rest in the churchyard. 

Identification of the living. — The case of Martin Guerre 
of France affords a remarkable example of perplexity 
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and embarrassment in identification of the living, which 
was in substance as follows: He had been absent from 
home continuously for about eight years, without being 
heard from by his friends, when a man appeared in the 
neighborhood and claimed to be the long-lost Guerre. 
So close was his resemblance to the missing man that 
his claim was allowed by all of Guerre's family, includ- 
ing wife, four sisters, and two brothers-in-law. The 
<5laimant settled down cosily in the family nest, and 
wielded the scepter of domestic lord, and the broken 
thread of family life was re-united. The adopted hus- 
band and nominal widow lived together in connubial 
harmony. In due course of time two annuals were added 
to the family group of children. Ultimately, however, 
circumstances arose causing doubt in regard to the iden- 
tity of the claimant of the name, rights and privileges of 
the absent Guerre; and he was arrested and brought be- 
fore a criminal judge on a charge of fraud. On his trial, 
about one hundred witnesses were examined; of whom 
between thirty and forty testified from a life-long ac- 
<]uaintance that the prisoner was Martin Guerre; while 
about the same number swore positively that he was 
Arnaud du Tilk, whom they well knew, and over thirty 
persons who knew them both, declared under oath that 
they were unable to decide which was the true Martin 
Guerre. The prisoner was convicted of the crime and 
condemned to death. He appealed to the Parliament of 
Toulouse, where the same difficulty of identification oc- 
curred. On the trial four of Guerre's sisters testified 
among others that the prisoner was the true Martin Guerre. 
While the trial was in progress, the vexed question was 
satisfactorily solved by the appearance in court of Martin 
Guerre in proper person ; when, seeing the two persons 
together, the sisters recognized their brother. The pris- 
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oner was condemned and executed. Many more illus- 
trative examples might be cited, but these are all that 
space will permit, and enough, it is judged, for the purpose. 

§ 14r7, Expert testimony. — This subject is here in- 
troduced on account of its great importance. It does not, 
like testimony in general, consist only of facts assumed 
to be within the knowledge of the witness, but of his 
opinion or judgment of facts in the case, given by him- 
self or otherwise introduced. The court and jury are re- 
quired to pass upon the correctness or value of his opin- 
ion upon facts proved or assumed. Manifestly, this kind 
of testimony is dangerous, being especially liable to be 
unduly affected by interest, prejudice and false coloring. 
And the danger is augmented by the fact that the wit^ 
ness does not testify under the wholesome fear of the 
penalty prescribed by the criminal law for false swear- 
ing; for it would generally be impossible for court or 
jury sitting in judgment upon him to distinguish between 
truth and falsehood without knowing what was in the 
witness' heart.^ The caution of receiving this kind of 
testimony without careful scrutiny derives additional im- 
portance from the great variety of subjects on which it 
is admissible. The subject of insanity is especially pro- 
lific of expert questions; and the various forms of mental 
alienation greatly multiplies the number. 

The questions on which the opinion of alienists maybe 
invoked are numberless, embracing, among others, respon- 
sibility to the criminal law; the validity of contracts, 
wills and other documents ; personal identity, especially of 
the dead ; establishing age from the skeleton, the teeth, 
and other things which would mean little or nothing to 
a non-expert; determination of sex by the same means; 
the time of death from the decomposition of the body by 

1 Best, Prinoip. Ey., p. 494 et 9eq, 
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the elements; death from poisons of various kinds, gun- 
shot wounds and other bodily injuries. The sciences 
present numerous questions for expert testimony, as do 
also patent controversies involving either the validity or 
the infringement of patents, or both ; values of property 
and services of which the expert has exceptional knowl- 
edge, and many other things too numerous for mention 
in this brief presentment of the subject 

There are men who make it a business or profession to 
prepare for and testify as experts in pending cases of im- 
portance; they are known and much sought in important 
cases, and not sought in vain where the honorarixim is 
sufficient; they often demand and receive a larger com- 
pensation than counsel in the case. It is not intended to 
be affirmed that this kind of evidence should be wholly 
rejected; on the contrary, it is of great value in some 
cases, if not indispensable. Kor is it intended to be in- 
timated that all such testimony is mercenary and un- 
worthy of credit, for experts may be found of unquestion- 
able integrity and worthy of implicit confidence. It is 
only meant to sound a note of warning to the inexperi- 
enced against the danger incident to this kind of testi- 
mony. 

§ 148. Medical jurisprudence.— This is defined as 'Hhat 

science which teaches the application of the practice and 
principles of medicine to the elucidation and settlement 
of doubtful questions arising for investigation in courts 
of law." ^ Its field of investigation and authority is very 
wide, embracing a great variety of subjects, including, 
among others, the validity of contracts of various de- 
scriptions, wills and other documents, questions of di- 
vorce, legitimacy of children, and other subjects for 
judicial investigation. 

A Dean's Med. Juris., p, 1 
20 
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CHAPTER XIX. 

TEE PLEA OF INSANITY. 

The following paper, constitating this chapter, was 
read before the Albany Institnte, January 31, 1882, and 
published in the proceedings of that institution in yolnme 
X, page 290: 

[Inaerted hero k^ pennlMloiL] 

The Plea of Insanitt. 

Bt Horace E. Smith, LL. D. 

The extraordinary trial of Guiteau for the assassina- 
tion of President Garfield has directed public attention 
with unusual interest to the defense of insanity in crimi- 
nal prosecutions. The subject involves questions of great 
importance and considerable difficulty. It is the aim of 
this paper to present briefly, in outline, the present status 
of the subject, with some of the difficulties surrounding 
it, and the vexed questions involved. Its main design is 
to stimulate thought and discussion which may contrib- 
ute to the realization of a more just, uniform and satis- 
factory administration of the criminal law when the plea 
of insanity is interposed as a defense. The objective 
point of all inquiry and discussion is the adoption of such 
rules and methods as shall be most likely to secure the 
conviction of responsible parties and protect the irre- 
sponsible when charged with crime and convicted of the 
overt act. Now, unfortunately, it often happens that 
guilty parties escape through the plea of insanity, while 
sometimes, possibly, the irresponsible insane are con- 
victed and punished. This defense has become so com- 
mon, and is often interposed on such weak grounds, that 
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the popular mind has come to regard it with marked dis- 
favor, and courts even look upon it with a wary and sus- 
picious eye. And yet, if legal insanity really existed 
when the crime was committed, there is no better or 
more meritorious defense known to the law. 

An essential ingredient of crime, especially crime of 
the grade of felony, is criminal intent; and this implies 
a sane mind, without which such intent cannot exist. 

For convenience of presentation, and without special 
reference to logical arrangement, the subject will be ex- 
amined under three heads: 

The Factj the Law, and the Proced/u/re. 

First, the Fact: 

The plea of insanity presents a question of fact for the 
jury which is both a question of fact and a question of 
science; not a question ot physical science, but of metor 
physical d^nA psychological science. 

If the court and jury and expert witnesses had to deal 
with physical facts alone, which may be subjected to the 
tests of experimental and demonstrative science, their 
task would be comparatively easy. But they have to 
deal with the outward physical manifestation of vnwa/rd 
immaterial occult forces. 

The astronomer, by the aid of his instruments and 
mathematical science, is able to make an accurate survey 
of the heavens, weigh the planets as in a balance, and 
trace their orbits with unerring precision. The scientist, 
with his glass, reveals the wonders of the microscopic 
world, and makes the solid earth seem instinct with 
organic life. But with what instruments shall the psy- 
ohologist examine the soul ? By what science, pure or 
iipplied, shall he determine its nature? By what mathe- 
matics, speculative or mixed, shall he unfold with pre- 
jcmovi its laws and powers ? The surgeon cannot subject 
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it to his knife, nor the anatomist to his scalpel; it is be- 
yond the power of chemical analysis; it will not respond 
to the requisition of the microscope. What is it? Where 
is it? What is the fact and law of its connection with 
the body? These and other questions may easily be 
asked; but an attempt to answer them satisfactorily will 
at once reveal the intrinsic difficulties involved. And 
these difficulties are presented by the mind in its normal 
state, studied by a mind in the same condition, when the 
investigation is aided by introspection, the observer be- 
holding in himself, as in a mirror, the general features of 
his study. But how immeasurably are the difficulties in- 
creased when the subject is a mind in its abnormal state; 
when, instead of light and divine order, there is darkness 
and tumultuous chaos; and when the student finds no 
assistance from corresponding features within himself ! 
Dr. Elwell, in a recent issue of the North American Ke- 
view, writes thus: "The human mind, connected as it 
is with matter, so far as we know anything about it, in 
its best estate, is an unknown quantity, having no unit 
or standard of measurement by which it can be accu- 
rately defined. Hence it is often most difficult, or even 
impossible, to determine precisely when there is a depart- 
ure from a healthy standard, or normal condition. No 
two individuals being alike in their normal condition of 
mind, it follows that each must be his own standard for 
comparison, and that an uncertain one. No words in the 
language have yet been able to define mind sane or in- 
sane, and it has no synonym but mystery. Over the 
portal that leads to the luminous temple where thought 
dwells, the pilgrim who would enter there sees written 
in letters of living light the inscription, "Put thy shoea 
from off thy feet, for the place whereon thou standest is 
holy ground." It is the temple of an unknown God,. 
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and whosoever would rush unbidden into this presence, 
thinking to sit face to face with and understand its mys- 
teries, is but little less than a roadman himself. Whether 
the subject is sanity or insanity, it will be found firmly 
and securely intrenched behind ramparts, and surrounded 
by insurmountable difficulties — a terra incognita. The 
difficulties are augmented by the great variety of forms 
and hues which mental alienation assumes. From tho 
raving maniac, exhibiting the fury of a demon and the 
strength of a giant, there are all degrees and shades, 
down to the imbecile, or the morbid misanthrope seen in 
the picture of Byron as drawn by himself in Manfred. 
The perplexities of metaphysical study are also enhanced 
by inharmonious theories on the subject of mental un- 
soundness. The leading schools are the psychic and so- 
matic. The former is based on the assumption that the 
primitive source of insanity is in the soul itself, and the 
soul is what originally suffers, imparting, when there is 
sympathetic insanity, its malady to the brain. The lat- 
ter, the somatic theory, assumes that the soul itself, as 
such, is incapable of originating a disease; that the occa- 
sion of every affection of the mind is to be found in some 
abnormal bodily development; and that aberrations of 
the mind are nothing more than the disturbance of some 
functions of the soul produced by bodily abnormities. 
There is a third, or intermedial tkeory^ which attributes 
to the body and the soul alike originative influence in the 
growth of mental disturbances. This theory has able 
advocates, and may be the golden mean of truth between 
the two extremes. There are phenomena difficult, if 
not insusceptible, of explanation upon either of the ex- 
treme theories alone; and the intermediate theory which 
recognizes the reciprocal influence of body and soul in 
mental alienation seems to resolve some difficulties not 
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otherwise explainable. While these conflicting theories 
complicate medico-legal investigations to a considerable 
extent, they are not so embarrassing as at first view might 
be supposed ; and this for the reason that whatever theory- 
be adopted respecting catisey medical experts have to deal 
mainly with efects. 

The disciples of the psychic and the sofnatic school alike 
deal with phenomena, which in particular cases are the 
same, whether the producing cause originated in the body 
or soul. While it is easy for medical experts to differ 
when interest or feeling excites antagonism, on the other 
hand, it is comparatively easy for them to agree when 
they speak to the jphenomenal rather than the causal char- 
acter of the case before them. In all matters of science 
and philosophy, and especially on metaphysical or psycho- 
logical subjects, there has always been, and probably al- 
ways will be, a tendency to speculative theories and over- 
worked hobbies. Men of a speculative cast of mind and 
a controversial disposition will sometimes frame a theory 
upon a very limited number of facts, experiments or ob- 
servations, and thereafter adjust everything to it; bend- 
ing facts and phenomena to such a theory when they will 
yield, and boldly questioning or ignoring them when they 
will not. There are few men who possess the requisite 
force and grasp of intellect, combined with a well-balanced 
mental organization, coolness or judgment, freedom from 
emotional disturbance, patience to wait the slow processes 
of inductive methods, and perseverance to push them to 
legitimate results, which are indispensable to safe con- 
clusions in the realm of psychological investigation. Such 
men there are, however, and they are making steady ad- 
vances in psychological medicine; and we may reason- 
ably hope that at no distant day their labors will result 
in relieving medical jurisprudence from some of its pres- 
ent embarrassments. 
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Within a comparatively recent period moral insanity 
has become a disturbing element in medical jnrispradence. 
By this name is meant insanity of the moral systemy co- 
existing with sanity of the mental. It assumes that the 
moral and mental functions are so separable that one can 
be insane without involving the other; and that this sev- 
erance actually exists in cases of moral insanity. It is 
claimed by the highest authorities that this species of al- 
leged insanity has, psychologically, no existence, and it 
is generally repudiated as a legal defense. It will have 
been noticed by readers of the Guiteau trial, that the most 
distinguished experts there examined deny the existence 
of moral insanity. It still finds distinguished advocates, 
however, both among alienists and jurists; and even when 
overruled as a defense, it doubtless creeps into the jury 
box and secures a verdict of "not guilty," against law 
and evidence. The perplexity caused by this alleged species 
of insanity is greatly increased by its numerous subdivis- 
ions into the large and increasing family of m/momanias. 
Among these may be mentioned homicidal mania, klepto- 
mania, pyromania, erotomania, pseudomania, oikeiomania, 
di psomania, f anatico mania and politico mania. In his tes- 
timony in the Guiteau trial Dr. Gray stripped from some 
of these mAj/niaa the Greek costumes in which they posed 
and imposed^ and left them in their naked deformity and 
moral depravity as murder^ a/raony theft and drunkenness. 
Under the nomenclature of moral insanity a person may 
lie, steal, ravish, burn and kill, ad libitum^ and go un- 
whipped of justice. 

The doctrine once fully established and universally 
recognized that there can be no moral insanity independ- 
ent of mental, a convenient cover for moral depravity 
will have been removed aud the administration of crim- 
inal justice relieved from embarrassment. 
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Secondly^ the law. — When insanity is int^posed as a 
defense, the court lays down the rule of criminal respon- 
sibility and the jury pass upon the fact of insanity. In 
dealing with the issue a clear discrimination between 
medical and leffol insanity is of the first importance. A 
recognition of the doctrine that the presence of medical 
insanity is not of itself alone a valid excuse for crime will 
greatly narrow and simplify the question. Establish a 
uniform rule touching legal responsibility, and so far as 
the administration of justice is concerned, it would mat- 
ter little how wild the theories or how fierce the conflict 
in the domain of medical insanity. What is the true 
rule in respect to penal responsibility? In 1843 the 
English House of Lords propounded certain questions on 
this point to the fifteen judges, and received in substance 
the following answer: 

" The jury ought to be told in all cases that every man 
is presumed to be sane, and to possess a suflScient degree 
of reason to be responsible for his crimes until the con- 
trary be proved to their satisfaction, and that to estab- 
lish a defense on the ground of insanity it must be 
clearly proved that, at the time of committing the act, 
the party accused was laboring under such a defect of 
reason from disease of the mind as not to know the nat- 
ure and quality of the act he was doing, or, if he did 
know it, that he did not know he was doing what was 
wrong." 

This rule, as an abstract proposition, is adopted by the 
English courts, but, like most common-law rules, it is 
flexible, susceptible of adaptation to various circum- 
stances, and the judges have been liberal in its adminis- 
tration. It is termed in common parlance the "right 
and wrong test," and is applied with greater or less strict- 
ness in many, perhaps a majority, of the American states. 
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"Were this the only and the uniform test of responsi- 
bility, the issue of insanity would be comparatively sim- 
ple. But it is held by high authority, and with much 
strength of reason, that the "right and wrong test" 
is not in all cases the only one by which penal insanity 
is to be tried. It is claimed that the defense is sustained 
when, first, there was an insane delusion from which the 
crime emanated ; and secondly, that when being insane 
the defendant was forced to the act by an irresistible im- 
pulse, although in each case he knew that the act was 
forbidden by the laws of the land. 

These propositions may be stated with a little more 
fullness and accuracy, thus: "First, when the defendant 
was acting under an insane delusion as to circumstances, 
which, if true, would relieve the act of responsibility, or 
where his reasoning power is so depraved as to make the 
commission of the particular act the natural consequence 
of the delusion." Secondly, " where the defendant, being 
insane, is forced by a morbid and irresistible impulse to 
do the particular act." 

Under the present English practice, "the delusions 
which indicate a defect of insanity such as will relieve a 
person from criminal responsibility are delusions of the 
senses, or such as relate to facts or objects, — not mere 
wrong notions or impressions, or those of a moral nature; 
and the aberration must be mental, not maral. It is not 
enough that the delusions show a diseased or depraved 
state of mind, or an abnormal condition of the moral 
feelings, if the sense of right and wrong, although per- 
verted, be not destroyed. 

There is some contrariety of opinion among the jurists 
of this country upon this question, but the trend is in 
favor of the insane-delusion defense, under proper limit- 
ations. It is important to notice that the delusion con- 
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stituting a defense must be that of an insane person. If 
he has sufficient reason to dispel or correct the delusion^ 
and refuses or fails to do so, he is responsible before the- 
law. One author, in illustration of this point, says: 
" Thus the Mormon prophets claim, it is said, a direct 
revelation permitting them to practice polygamy. Would 
they be permitted to plead their delusion in this respect 
as a bar to an indictment ? Certainly not. And the rea- 
son is that they are shrewd, sane men, and must there- 
fore be held responsible for their delusions. There are 
many recorded instances of men subject to delusions, who- 
were sane beyond question, and had full control of them- 
selves. For example. Lord Castlereagh, who had a vision 
of a "Radiant Child; " President Lincoln, who saw two- 
images of himself in the mirror at the same view; and 
Lord Eenyon, who had a morbid apprehension of im- 
pending poverty. There is a marked contrast between 
these instances and cases in which the delusion is so ex- 
tended as to implicate the whole mind, producing inco- 
herence of thought and speech. Dr. Rush reports the^ 
conversation of a patient belonging to the latter class, as^ 
follows: 

" No man can serve two masters. I am Philip, King^ 
of Macedonia, lawful son of Mary, Queen of Scots, bom 
in Philadelphia. I have been happy enough ever since^ 
I saw General Washington with a silk handkerchief in 
High street Money commands sublunary things, and 
makes the mare go; it will buy salt mackerel made of 
tenpenny nails. Enjoyment is the happiness of virtue. 
Yesterday cannot be recalled. I can only walk in the^ 
night-time when I eat pudding enough. I shall be eight 
years old to-morrow. They say R. W. is in partnership 
with J. W. I believe they are about as good as people 
in common — and better, only on certain occasions, when,. 
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for instance, a man wants to buy chinkapins, and to im- 
port salt to feed pigs. Tanned leather was imported first 
by lawyers. Morality with virtue is like vice not cor- 
rected. L. B. came to your house and stole a coflfee-pot, 
in the twenty-fourth year of his majesty's reign. Plum 
pudding and Irish potatoes make a very good dinner. 
Nothing in man is comprehensible in it. Born in Phila- 
delphia. Our forefathers were better to us than our chil- 
dren, because they were chosen for their honesty, truth, 
virtue and innocence. The queen's broad E. originated 
from a forty -two pounder, which makes too loud a report 
for me. I have no more to say. I'ara thankful that I 
am no worse this season, and that I am sound in mind 
and body and memory and could steer a ship at sea, but 
am afraid of the tiller. . . . Son of Mary Queen of 
Scots. . . . Born in Philadelphia. King of Mace- 
donia." 

There can be no doubt of insanity in this example, but 
it may be considered as a sound and pretty well estab- 
lished doctrine that a delusion in a sane person does not 
relieve him from responsibility. It is important also to 
notice that an insane delusion is a good defense only 
when the act charged as a crime was the offspring of 
such delusion. The defense of " irresistible impulse " is 
rejected by the English courts, but is recognized as valid 
by some American authorities. In Iowa, Chief Justice 
Dillon, delivering the opinion of the supreme court in 
the case of Felter, tried for the murder of his wife, said : 
" The capacity to distinguish right and wrong is not al- 
ways a safe test of criminal responsibility. If a person 
commits a homicide, knowing it to be wrong, but driven 
to it by an uncontrollable and irresistible impulse, arising 
not from natural passion, but from an insane desire and 
condition of the mind, he is not criminally liable." The 
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^^ irresistible impulse " allowed by some courts as a valid 
defense is not, it must be remembered, mjoral insanity as 
already defined, it is not the stress of passion, nor is it 
the expression of malignant depravity; it is t/ie averpovh 
^inff force of insanity. 

There is not so wide a difference, practically, on the 
question of legal insanity as an affluent and varied no- 
menclature naturally suggests. Dr. Folsom, in the same 
namber of the North American Keview from which we 
have quoted, thus sums up the conditions of legal respon- 
sibility at the time of the act: First. Sufficient mental 
capacity for ordinary reason, reflection and judgment. 
Secondly. The knowledge of right and wrong as applied 
to the particular act. Thirdly. The power of self-control 
within reasonable limits. Fourthly. The absence of in- 
sane delusion overpowering reason, the character and 
strength of the false belief to be judged in each particu- 
lar case and not by any general definition of insane de- 
lusion, that being impossible." 

The question of the burden of proof in cases of alleged 
insanity has elicited much discussion and resulted in con- 
siderable confusion and conflict in judicial opinion. It 
may be considered that sanity^ being the normal condi- 
tion and generally the actual condition of the mind, is 
always presumed. The prosecutor may rest upon this 
presumption until evidence of insanity is introduced for 
the defense. Just here comes the conflict. What degree 
of evidence is necessary to overcome the presumption ? 
After the introduction of such evidence for the defense, 
does the burden rest upon the prosecution to satisfy the 
jury beyond a reasonable doubt that defendant was le- 
gally sane when he committed the act? 

First. That insanity as a defense, the same as what is 
technically known as confession and avoidance, must be 
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proved by the defendant beyond a reasonable doubt; and 
unless such proof be furnished, the case for the prosecu- 
tion being otherwise proved, the jury must convict. Thia 
view was taken by the late Chief Justice Hornblower, of 
New Jersey, a man of great worth, and a jurist of dis- 
tinguished ability; but it is not generally adopted. 

Secondly. That upon the issue of insanity the jury 
must be governed by the preponderance of the evidence; 
that while the burden is on the defendant, he is not re- 
quired to prove insanity beyond a reasonable doubt. 

Thirdly. That upon the main issue of guilty or not 
guilty, the burden of proof rests upon the prosecutor from 
the beginning to the end of the trial. That to secure a 
conviction it must be shown that the prisoner was sane 
when he committed the deed, and for the reason that he 
cannot be guilty if a sane mind never consented to the 
act, and the fact of such assent is put in issue by the plea 
of " not guilty.*' 

But upon the particular question of insanity the pre- 
sumption is sufficient for the prosecutor in the first in- 
stance. When, however, evidence of insanity is intro- 
duced, it must be considered in connection with the pre- 
• sumption, and if, when so considered, the jury have 
reasonable doubt of the prisoner's sanity, they must ac- 
quit. This is substantially the doctrine in New York, as 
authoritatively announced by the court of appeals. It is 
forcibly and plausibly urged in an approved work on 
Medical Jurisprudence, that this conflict is due to the mis- 
take of viewing the plea of insanity as in some way en- 
tering into the merits of innocence or guilt. That the 
maxims of criminal jurisprudence, constructed to guide 
in determining the question of guilt or innocence, have 
no application to the issue of insanity. That the pre- 
sumptions of innocence and of intent assume that the de* 
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fendantis either innocent or guilty; bntif the plea of 
insanity is good he is not a moral agent and can be neither. 
The defense being, it is said, '^ that he is not amenable to 
penal adjudication — that he is a being outside the law — 
the maxims as to guilt or innocence belong entirely to 
another issue, and have no relevancy." This reasoning, 
so far as it applies to the question of the burden of proof, 
makes in favor of the rule requiring a preponderance of 
evidence to sustain the plea of insanity, and the weight 
of judicial authority has been in the same direction, but 
the tendency seems now to be in favor of the rule adopted 
in this state. 

Whatever may be said of the logic of this rule, practi- 
cally its application meets with serious diflSculties. If 
the burden of proving sanity beyond a reasonable doubt 
to the minds of the average jury be thrown upon the 
prosecution, it is quite apparent that the task of securing 
a conviction for a capital crime becomes exceedingly dif- 
ficult. The nomenclature, the conflicting theories of 
psychologists, the unsettled rule of criminal responsibil- 
ity, the facility of securing extraordinary expert testi- 
mony, and the weakness of juries, would conspire to em- 
barrass the prosecution and insure impunity to crime. 

The question, What is the theory of civil government, 
and the purpose of penal law ? has some bearing upon 
this subject. Does human government deal with man 
simply as a member of society, or does it take cognizance 
of his relations to the divine law and assume to enforce 
its claims and sanctions? Is punishment for crime de- 
signed as a protection to society, or as a moral discipline 
for the transgressor? Each of the theories indicated by 
these questions has its advocates, and there are, moreover, 
afloat in community some very crude notions upon the 
general subject. The adoption of a correct theory is im- 
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portant in adjusting the true standard of responsibility 
for insane criminals. If human government regards and 
treats man simply as a member of society, and inflicts 
punishment for crime as a protection to society, it is mani- 
fest that a stricter rule of responsibility is allowable, nay, 
indispensable, than would be the case should it attempt 
to adjust its penalties to a moral scale and make the good 
of the offender's soul the purpose of the criminal code. 
The latter theory, carried to its logical result, would re- 
-quire the abolition of capital punishment, and it would be 
an interesting inquiry whether the opponents of capital 
punishment do not, as a rule, adopt an erroneous theory 
of government What is the true theory ? This question 
is answered by President Hopkins, one of the most pro- 
found thinkers of the age. 

In a discourse delivered before the legislature of Mas- 
43achusetts, discussing the divine and human government, 
respectively, to the ends of individual and social exist- 
ence, he says "that human governments regard man 
solely as member of community, whereas it is chiefly as 
an individual that the government of God regards him." 
" Human government is chiefly a system of restraint for 
the purpose of protection. Its object is to give equal 
protection to all in using their faculties as they please, 
provided they do not interfere with the rights of others- 
Government, then, is not an ^/w7, but a means. Society is 
an end, and government should be the agent of society, 
to benefit man in his social conditions." 

Dr. Elwell, in the paper from which we have quoted, 
thus forcibly presents his view in its relation to the plea 
of insanity: "The theory upon which government pro- 
ceeds to punish crime by the infliction of the death pen- 
alty, and upon which alone it can be justified, is that the 
existence of the criminal is dangerous to society, and that 
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society can only be protected by his death. If govern- 
ment attempts to reform the criminal, as is sometimes 
the case in crimes less than capital, even the primary 
object is the good of society, and not that of the offender. 
Criminal law is established by society for its own protec- 
tion — not for the indulgence of revenge on the one hand, 
nor of a tender sentimentality in favor of the criminal, on 
the other. Certainly, the community at large has the 
same right to protect itself even to the taking of the life 
of an insane murderer, if need be, that an individual has 
when assailed with murderous intent." 

In seeking the true rule of responsibility for insane 
criminals, some weight should be given to the fact that 
the fear of punishment is as great in the insane as in the 
sane, and has the same restraining influence. *' In cases 
of low mental and moral culture," says an approved au- 
thor, " the will, when on the brink of some forbidden act, 
is swayed by two conflicting emotions, passion n.nd fear. 
Fear, in such cases, is the only check on passion. If it is 
removed, passion has no remaining barrier in its way. 
The state which declares that no irrepressible passion 
shall be punished, evokes the irrepressible passion it ex- 
empts. The necessary check on passion is fear; and pun- 
ishment must be applied by government with such even 
hand that fear will be real and reasonable." The Lon- 
don Lancet says: " No doubt mental disease is mysterious 
in its operations and manifestations. No doubt weakened 
mental power and a low standard of moral sense leaves 
mankind an easy prey to violent passion and criminal de- 
sires. It is equally true that such natures are more easily 
controlled and influenced by the fear of punishment." If 
these theories are right, and penal law is designed pri- 
marily and mainly for the protection of society, it would 
seem to follow necessarily that the rule of responsibility 
for insane criminals cannot properly or safely be relaxed. 
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Thirdly y the procedure. — At present, both in England 
and in this country generally, the question of insanity is 
tried by the court and jury with the other issues in the 
case. The court lays down the rule of legal responsibil- 
ity, and the jury determine the fact of sanity or insanity- 
In doubtful cases, and indeed in most, if not all, cases, 
expert testimony is submitted for the consideration of the 
jury on the question of insanity. This proceeding is often 
embarrassing and unsatisfactory. It unites issues unlike 
in their character, and in the kind of evidence apposite 
to each. If the prisoner is insane at the time of his trial, 
he should not be tried at all while in such a state. He is 
incapable of pleading; of employing counsel, or of con- 
ducting his defense. He is a person " heside himself.^'* He 
is not amenable to penal jurisdiction; and the joinder of 
two issues in one trial involves a kind of judicial solecism, 
which naturally, if not necessarily, leads to confusion and 
embarrassment. If the question of insanity could first be 
determined by a competent commission or otherwise, the 
administration of criminal law in such cases would be 
more simple and satisfactory. Another and more serious 
embarrassment in the procedure arises from the necessity 
of submitting the delicate, and often very diflBcult ques- 
tion of insanity to an ordinary jury. The English jury 
system which we inherit has long been a theme of un 
qualified panegyric; and it must be conceded that, during 
some periods of English history, it stood between the sov- 
ereign and his subjects, a bulwark to the latter against 
the oppressive rule of the former. But it may be ques- 
tioned whether the system has not outlived its usefulness, 
especially under a popular government. 

In criminal cases, and notably where capital punish- 
ment follows conviction, ignorance is the prime qualifica- 
tion of the jury. Each juror drawn is challenged, and if 
21 
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be has formed snch an opinion of the innocence or gailt 
of the prisoner as would require evidence to change, he 
is generally held disqualified. In this age and quarter of 
the world, all intelligent persons read the newspapers; 
the newspapers publish accounts of homicides, especially 
those occurring in the vicinage; no person can read these 
accounts without forming such an opinion as would re- 
quire evidence to change, and hence intelligent persons 
are, as a rule, excluded from the jury box. Under such 
a system, What does the average juror know of insanity 
in its occult phases? Just about as much as he knows of 
Hebrew, or the nebular hypothesis of La Place. Experts 
on both sides give conflicting opinions couched in lan- 
guage unintelligible to ordinary laymen; a long cross- 
examination follows, which sometimes only "darkens 
counsel ; " then follow the arguments and appeal of coun- 
sel, which serve to dazzle and bewilder; and finally the 
judge delivers his carefully prepared charge, formulated 
with reference to the diverse theories and judicial con- 
flicts upon the vexed question, and better adapted to a 
lawyer or an expert than an unlearned jury. By this 
time the jury know less, if possible, about insanity and 
the prisoner's mental condition than when the trial com- 
menced. On retiring to their room, if they enter upon dis- 
cussion, like Milton's devils they " find no end, in wander- 
ing mazes lost." The result will be a disagreement, or a 
profound^ united gitess; and if the latter, the chances are 
that an insane man will be executed for an irresponsible 
act, or that a responsible murderer will be let loose upon 
society. 

Curran once cleverly satirized the jury system in a 
trial before Lord Avonmore, who piqued himself, and not 
unjustly, on his profound classical acquisitions. Philips 
relates the anecdote as he heard it from Curran's own 
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lips. The latter was addressing a jury of Dublin shop- 
keepers, so stupid and illiterate that the finest flights of 
his eloquence were lost on them; "I remember, gentle- 
men,^' said he, stealing a side glance at the unconscious 
and attentive Lord Avonmore, "I remember the ridicule 
with which my learned friend has been pleased so un- 
worthily to visit the poverty of my client, and remember- 
ing it, neither of us can forget the fine sentiment of a 
Oreek historian upon the subject, which I shall take the 
liberty of quoting to you in the original, as no doubt it 
must be familiar to all of you. It is to be found in the 
celebrated work of Hesoid called the Pkantasmagoria. 
After expatiating on the sad effects of poverty, you may 
remember, he pathetically remarks : 

Nil habet infelix paupertas duriua in so 
Quam quod redUnUos homines fadV* 

*'Why,Mr. Curran," said Lord Avonmore, bristling up at 
once, " Hesoid was not a historian, he was B,poety and for 
my part, I never heard before of any such poem as the 
Phantasmagoria,'*^ " Oh, my good lord, I assure you he 
wrote it." "Well, well, it may be so; I'll not dispute it, 
as you seem so very serious about it; but at all events the 
lines you quoted are Latin^ they are undoubtedly Juve- 
nal's." " Perhaps, my lord, he quotes from the Phantas- 
magoria,^^ " Tut, tut, man, I tell you they are Latin; 
they are just as familiar to me as my Blackstone." " In- 
deed, my good lord, they are Greek." " Why, Mr. Curran, 
<Jo you want to persuade me out of my senses? I tell you 
they are Latin. Can it be possible your memory fails 
you so? " " Well, my lord, I see plainly enough we never 
can agree upon the subject; but I'll tell you how it can 
easily be determined. If it was a legal question, I should 
of course bow at once to your decision, but it is not, — it 
is a mere matter of fact, and there is only one way of de- 
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oiding it: send it up as a collateral issue to that jury and 
ni be bound the f II Jind it Cheek:' 

When the joke flashed upon the simplicity of Lord 
Avonmore, he literally shook with laughter. 

One of the most serious embarrassments incident to the 
procedure is that arising from expert testimony. This 
class of testimony is, in most cases, a necessity. Questions 
to which alienists speak on the witness stand are often 
intrinsically dilHcult, — questions upon which there are 
honest differences of opinion among men of undoubted 
scientific attainments; but the worst difficulties encoun- 
tered are adventitious. In the first place there is no rule 
or standard by which courts can determine who is and 
who is not entitled to speak as an expert. True, it is said 
that " neither quacks nor mere speculative theorists are 
admitted as experts. But who are "quacks," and who 
mere speculative theorists, and how shall courts decide 
these questions? A late writer well says : " Either the court 
must distinguish between rival schools, in which case it 
determines in advance the renditions of science as ta 
which the experts are to testify; or it must decline so ta 
decide, in which case there is no ground of discrimination 
of any kind between professed experts. This virtually 
breaks down the distinction between experts and non- 
experts. 

It is a matter of common experience that persons wholly 
unqualified are admitted to testify as experts, and such, 
witnesses often speak with an assurance rarely seen in. 
men of profound scientific attainments; thus verifying 
the saying that " fools rush in where angels fear to tread." 
Besides this inevitable embarrassment under the present, 
system of procedure, there are abuses which more than 
merely justify criticism. The unseemly spectacle is often 
witnessed of medical experts arrayed against each other- 
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in a cause, and not only giving wholly contradictory tes- 
timony upon the same question, but manifesting all the 
partisan zeal, and frequently more bitterness of antago- 
nism, than is exhibited by the opposing counsel. This 
results, in part at least, from the volunteer position of 
experts, which is sometimes termed the Anglo-American 
practice. Each party selects witnesses holding views to 
suit his purpose, or he retains them as he does his coun- 
sel, to take care of and advance his interests. They are 
generally well paid for their services, sometimes larger 
fees even than the counsel in the case. Thus, interest and 
the zeal of a paid retainer are added to professional pride 
and jealousy, the sure outcome being a painful, not to 
say disgraceful, scene in court. It is scarcely in human 
nature, under such circumstances, for a witness to resist 
the temptation of becoming a partisan, and manifesting 
feeling wholly unbecoming the position. It is scarcely 
too much to say, there is no theory of insanity however 
wild and absurd, and no perversion of facts and science 
however monstrous, that have not been subsidized in 
criminal jurisprudence under the guise of expert testi- 
mony. No witness, and especially no professional wit- 
ness, should be subjected to such a strain. Applied here 
as wheresoever in all the relations and activities of life, 
there is great significance in the prayer, ^^Lead us not 
into temptation?'^ It is apparent at a glance that under the 
present procedure, with its attendant abuses, there will 
be great difficulty often in ascertaining the truth. "Who 
shall decide when doctors disagree ? " 

One remedy proposed for some of the evils incident to 
the Anglo-American practice is the adoption of the Ger- 
man system. Under this system medical experts are 
appointed by the state. They are selected from men sci- 
entifically trained, who have successfully passed an ex- 
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amination in the specialty of medical jnrispradence in 
the manner prescribed by law. In some of the German 
states, for every county there is appointed a govern- 
mental physician and surgeon, who is charged with the 
duty of examining and reporting upon oases requiring 
medico-legal investigation. If they differ in opinion, an 
appeal may be taken to a medical college appointed for 
the province, composed of men of peculiar experience, 
and knowledge in medical jurisprudence. Then there is 
an appellate court established for the entire state. " Thus 
in Prussia," saj^s a German authority, " we have (1) the 
county physician and the county surgeon ; (2) the medi- 
cal college of the province, consisting of the chief-presi- 
dent, a pharmaceutical assessor, and a physician whose 
specialty is the diseases of animals; and (3) an appellate 
medical commission for the whole monarchy." 

Such a system as this eliminates from medico-legal in- 
vestigations all interested testimony, and gives to the 
court and jury the unbiased judgment of thoroughly 
competent alienists, instead of the conflicting and per- 
plexing jargon of feed experts, or the audacious utterances 
of brazen empirics. 

Under our government and constitutional provisions 
there might be some diflBculties in the way of adopting 
such a system, in its completeness, not encountered in 
the German states. But were governmental expert com- 
missions established, the conrts might at least refuse to 
put an alleged insane criminal on trial for the offense 
charged until advised by such commission of his legal 
responsibility, and should the prisoner, after being de- 
clared responsible by the commission, insist upon the plea 
of insanity for his defense, the opinion of one of the com- 
missioners would outweigh the testimony of a cohort of 
hired experts. Until some change occurs in the present 
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system, alienists will of necessity be called as witnesses. 
And if called, and required to leave their business and 
attend the sessions of a court for days, and perhaps for 
weeks, it is only simple justice that they should be fully 
recompensed ; and they are not obnoxious to just criticism 
for demanding and receiving compensation. Such only 
as yield to the temptation of virtually selling their testi- 
mony for a price are fairly open to censure. Honorable 
members of the profession may do much to alleviate 
somewhat the worst features of the present expert sys- 
tem. Let them insist upon a high standard of profes- 
sional honor and practice in the matter; firmly resisting 
all inducements to swerve a hair's breadth from the line 
of rectitude, or the dictates of judgment and conscience, 
for the benefit of either party, and frown indignantly 
upon the mercenaries in their ranks, who, by yielding to 
the lust of gain, degrade their high calling. The court and 
legal profession may also do much to correct this evil. 
To them it is well known and peculiarly obnoxious; and 
there is no class of men who are quicker to see and con- 
demn, and more prompt to remedy, any practice which 
obstructs the due and pure administration of justice than 
the much-abused lawyers. 

It is exceedingly desirable that the courts throughout 
the Union should harmonize upon the question. What 
constitutes legal insanity? It is also important that they 
should adopt a uniform rule in respect of the burden of 
proof. Such agreement would relieve trials of much 
confusion and embarrassment, and tend to certainty and 
uniformity in the administration of criminal law. It 
could not then well be, as now, that a criminal tried in 
New Jersey, and sent to the gallows, would, if tried in 
Indiana for the same offense, on the same evidence, be 
acquitted. But what is needed most of all, perhaps, is a 
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sound and wholesome public opinion on the subject; an 
opinion that shall embody itself in legislative enactments, 
sustain courts in the administration of penal law, and 
furnish spinal qualifications to juries. 

There is a morbid, ill-directed sympathy, a tender senti- 
mentality, abroad in the land, which expends itself upon 
the assassin while overlooking the desolate home and 
broken-hearted friends of his victim. Weak men and 
silly women seek the murderer's cell, and strew it with 
flowers with as much fervor of sentiment as the religious 
devotee who visits the shrine of his idolatry. The tend- 
ency of this sickly sentimentality is to disarm justice 
and break down the safeguards of society. It often per- 
vades the jury box, and sometimes finds a responsive 
chord in the breast of the judge. One most deplorable 
effect is the stimulus given to lynch law. On the occur- 
rence of some peculiarly atrocious crime, the popular in- 
dignation is aroused, and bold, impulsive men, lacking 
confidence in the ordinary methods of justice, take the law 
into their own hands, and inflict swift vengeance! Such 
acts of unlawful violence are severely and justly con- 
demned, yet it cannot be denied that they are often 
prompted by that deep-seated abhorrence of murder, and 
innate sense of guilt, that drew from Cain the cry of ter- 
ror, — " Every one that findeth me shall slay me." 

The remedy must be sought in a uniform, well-adjusted 
system of criminal jurisprudence, which administered by 
magistrates and juries possessing intelligence, and the 
combined attributes of justice and mercy, and sustained 
by a sound and vigorous public opinion, will protect the 
innocent, and mete out just and sure punishment to the 
guilty. 
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CHAPTER XX. 

LITERARY PROPERTY AND INTERNATIONAL COPYRIGHT. 

By Horace K Bmifh, "LL. D. 

(Read before the Albany Institute, March 18, 188a) 

What is the meaning of the term jproperty f In its pri- 
mary and legal sense it signifies ownership; but it is used 
to express both the ownership of a thing, and the thing 
■owned : to signify the right and interest which a person 
has in any subject of property and also what things con- 
stitute the subjects of property. In its conventional use 
it is not restricted to corporeal things, and in legal ter- 
minology it embraces all subjects of property, whether 
corporeal or incorporeal. 

In the sense of ownership, property is variously defined : 
^' the exclusive right of possessing, enjoying and disposing 
of a thing," "exclusive dominion over a thing, and the 
right and interest which a man has in lands and chattels 
to the exclusion of others." Either of these definitions 
is sufficiently accurate for ordinary purposes, but the 
one best suited to this discussion is that of exclusive do- 
minion over a thing. 

But whence the idea of property ? What is the origin 
of the right of property ? These and cognate questions 
have elicited much learned discussion and developed 
■divers theories. A review of this discussion is unneces- 
sary for our present purpose, but it may safely be pre- 
mised that the idea of property was implanted in the hu- 
man consciousness by the Author of our Being. This, 
doubtless, is the genesis of the idea and the true origin of 
the right of property. 

Says Ahrens, a distinguished German writer: "For 
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every man property is a condition of his existence and 
development. It is based on the actual nature of man^ 
and should, therefore, be regarded as an original, abso- 
lute right, which is not the result of any outward act,, 
such as occupation, labor, contract The right springing 
directly from human nature, the title of being a man, is 
sufficient to confer a right of property." In every age, 
and among all nations and peoples, from the rudest and 
most barbarous to the highly civilized and polished, there 
has existed a natural sense of property, an intuitive con^ 
viction of a natural right to acquire, possess and enjoy 
external things. But how is this primal idea, this abstract 
right, to be actualizedf How does an individual acquire 
exclusive title to and dominion over a particular thing ? 
It is mainly to this question that attention has been di- 
rected by writers on natural law. Chancellor Kent 
wrote: "The exclusive right of using and transferring 
property follows as a natural consequence from the per- 
ception and admission of the right itself." Grotius and 
Puffendorf base the right on social compact, holding that 
there must have been a previous implied assent that the 
first occupant should become the owner. But Locke,. 
Blackstone, Barbeyrac and others insist that such im- 
plied assent or tacit agreement is not essential; that the 
right is created by the act of occupancy, or that it is the 
fruit of labor. This may be regarded as the prevailing^ 
and correct view. 

The full recognition of this exclusive right, both as it 
respects the use and the substance of things, was the re- 
sult of growth and development. Referring to the ger- 
minant period of legal ideas, we find that he who first 
began to use a thing acquired a property therein by com- 
mon consent; but this property was understood to con- 
tinue so long as the exclusive use or occupancy continued^ 
and no longer. 
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This rule was well adapted to both the capacity and 
wants of man in a rude and undeveloped condition of th& 
race. His nature was largely sensuous; he lived mainly 
in the outward and the material; he could not grasp ab- 
stract ideas. Hence the truth of the saying that " prop- 
erty yrxthoxxi possession was too abstract an idea for sav- 
age life." And hence, also, the fact that mere occupancy 
or use of external things was ample for the few and sim- 
ple wants of man in the childhood of the race. But 
when the population of the earth and the wants of man 
increased, when social relations grew more complex, and 
the interests of individuals began to clash, the necessity 
of a more complete title to and dominion over subjects 
of property became apparent. It was seen that the pos- 
sessory owner ought to have a right, not to the immedi- 
ate use only, but to the very substance of the thing used. 
This advance idea was a corollary from the primary, nat- 
ural sense of property, as well as a social necessity; but 
the perception and recognition of the idea was princi- 
pally due to necessity. 

Next in the natural and logical order of development 
came the right of transferring both the use and substance 
of a thing from one person to another. Ownership of 
the substance carried with it the right of transfer. 

Finally, the fabric of property rights was completed 
and crowned by the doctrine that no man can be deprived 
of his property, except by authority of law, without his 
consent. Thus, gradually advancing slowly, step by step,, 
as the exigencies of society demanded, and enlightened 
reason dictated, grew up the enlightened and just system 
of rules and principles which now constitutes the law of 
property. First, the intuitive idea of the right of prop- 
erty, the natural right of a man to exercise dominion over 
external things; second, the exclusive right of the indi- 
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vidoal to the use of a thing or subject of property while 
in possession; third, exclasive right not only to the 
tcse, but the substance of the thing; fourth, the right of 
transferring both the use and substance from one person 
to another; and fifth, the doctrine that a man cannot be 
deprived of his property, except by authority of law, 
without his consent. Thus much has been said, and per- 
haps more than was necessary, to clear the way for an 
intelligent discussion of literary property. 

And what is literary property f No better definition 
can be formulated than that furnished by Mr. Drone in 
his excellent treatise on copyright: "Literary property," 
he says, " is the exclusive right of the owner to possess, 
use and dispose of intellectual productions. An intel- 
lectual creation without material form may exist in 
the mind of the author, but it is only when embodied 
in written or spoken language that it can possess the at- 
tributes of property; for it is only by language that it 
can have any being out of the author's mind, that it 
can be enjoyed by others, that it can be identified. 
There can, then, be no property in a production of the 
mind unless it is expressed in a definite order of words. 
But the property is not in the mere words alone, not 
alone in the form of expression chosen by the author. It 
is in the intellectual creation^ which language is merely 
A means of expressing and communicating. As the term 
copyright is often used synonymously with literary prop' 
^rty^ and indifferently to signify both the common-law 
and the statutory right of the author in a literary com- 
position, it should be noted that there is a difference, an 
essential difference, between the two rights. The com- 
mon4aw right is the right or property of an author in his 
brain work before publication, and may appropriately 
be termed comnion-law copyright^ii being a natural right 
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wholly independent of statute, which is recognized and 
protected by the common law. The statutory right is the 
right of an author in his literary work after publication, 
and may properly be characterized as statutory copyright. 
It is the exclusive right of the owner to multiply and to 
dispose of copies of an intellectual production — a right 
secured by statute. 

The next question in the logical order of discussion is, 
Has the author a natural proprietary right in the prod- 
ucts of his brain? In other words, is there such a prop- 
erty right as commorirlaw copyrigTUf Varying the qftes- 
tion still, has the literary creator a natural right to, and 
property in, his creatures? Such creations, it is posi- 
tively affirmed, have all the attributes of property. 
Adopt the theory that exclusive property originates in 
labor, and who of all earth's toiling millions has a 
clearer or better title to the products of his labor than 
the author? True, his labor is primarily and mainly in- 
teUectualy but it is often severe, protracted and exhaust- 
ing. No kind of labor is more relentless in its demands, 
or more consuming to the vital energies. If the origin 
of exclusive property in a thing be referred to preoccu- 
pancy, the title of the author to his intellectual creations 
is equally clear, for he, certainly, first has possession of 
them. 

Sir William Blackstone, speaking from the bench, said : 
" A literary composition as it lies in the author's mind 
before it is substantiated by reducing it into writing, has 
the essential requisites to make it the subject of property. 
While it thus lies dormant in the mind it is absolutely in 
the power of the proprietor. He alone is entitled to the 
profits of communicating, or making it public. But, 
strange though it may seem, jurists, publicists and states- 
men are sometimes met who repudiate in toto the idea of 
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property in literary productions as a natural or common- 
law right Their line of reasoning is substantially this: 
First. Material stcbstance is an attribute of property, and 
nothing can be the subject of ownership which is not cor- 
poreal. Second. That identity is necessary to exclusive 
ownership; and third, that materiality is essential to 
identity. That identity is necessary to exclusive owner- 
ship is quite true; but that materiality is essential to 
identity is not true. It is simply a bald assumption; 
and therein lurks the vice of the reasoning. In the cele- 
brated case of Millar against Taylor, decided by the court 
of king's bench in 1769 — the subject of which was a 
piratical issue of an edition of Thompson's Seasons, — Mr. 
Justice Yates took ground against literary property, and 
defended his position with much spirit and considerable 
plausibility. He said, among other things : " But the prop- 
erty here claimed is all ideal ; a set of ideas which have no 
bounds or marks whatever; nothing that is capable of 
visible possession, nothing that can sustain any one of the 
qualities or incidents of property. Their whole existence 
is in the mind alone; incapable of any other mode of ac- 
quisition or enjoyment than by mental possession or ap- 
prehension; safe and invulnerable from their own imma- 
teriality ; no trespass can reach them, no torts affect them ; 
no fraud or violence diminish or damage them. Yet 
these are the phantoms which the author would grasp and 
confine to himself; and these are what the defendant is 
charged with having robbed the plaintiff of." 

Lord Mansfield and Justices Aston and Wiles main- 
tained the right with a strength of argumentation and 
a wealth of learning rarely equaled in forensic discus- 
sion ; and the judgment of the court was in accordance 
with their views. The cfpiaion alone of Lord Mansfield, 
unsupported by his cogent reasoning, is entitled to great 
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consideration. He was, in the language of Lord Thur- 
low, a surprising man; ninety-nine times out of a hun- 
dred he was right in his decisions and opinions; and 
when once in a hundred times he was wrong, ninety-nine 
men out of a hundred would not discover it. Mr. Justice 
Thompson, of the Supreme Court of the United States, 
speaking from the bench of Justice Yates' view, said that 
"it would hardly deserve a serious notice had it not 
been taken by a distinguished judge." 

It seems hardly credible that a distinguished judge 
should have taken the ground, in a solemn judicial utter- 
ance, that corporiety is essential to property. The merest 
tyro in law knows that there is a kind of property, quite 
extensive in range, which is wholly incorporeal in its nat- 
ure; and yet it is distinctly recognized, well defined and 
fully protected as property in every enlightened system 
of jurisprudence in the world. 

Subjects of this class of property are denominated 
" chases in action," and sometimes rights in action, and 
they are defined by approved law-writers as ^^ personal 
property of an incorporeal nature^ Speaking of this kind 
of property, Chancellor Kent says: " By far the greatest 
part of the questions arising from the intercourse of social 
life, or which are litigated in the courts of justice, are to 
be referred to this head of personal rights in action." 

Literary property, it should be remembered, consists 
in the intellectual creation; it may be embodied in char- 
acters which express and convey to others the author's 
thought and "imprisoned upon the printed page;" but 
this embodiment is not the essence of the author's prop- 
erty, but only the vehicle which conveys it. This incor- 
poreal property may exist as perfectly when expressed 
in spoken as in written language. A poem recited, a 
lecture delivered Tnemoritery a song vocalized, an acted 
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drama, may have the attributes of property, without a 
written or printed word. Says Mr. Drone: "That great- 
est creation of ancient genius, the Iliad, has not only 
preserved its identity through nearly thirty centuries, 
but, according to Jacobs and other Greek scholars, it was 
recited from memory at the Greek festivals for ages be- 
fore it was "imprisoned in written characters." This 
fact alone refutes the objection that an intellectual crea- 
tion is incapable of identification, and hence lacks an 
essential requisite. It is idle to affirm that the literary 
productions of genius cannot be distinguished from each 
other by persons versed in heUea-lettres. It is a well- 
known fact that the individuality of a literary composi- 
tion may be so marked, its identity so complete and 
enduring, that it will live intact in the memory for ages, 
and, without writing or print, pass from one generation 
to another, and, borne upon the wings of fame, encircle 
the earth. 

When viewed in the light of reason, nothing can be 
more absurd than the doctrine that a man cannot have 
property in the product of his brain- work. Scarcely more 
unreasonable is Proudhon's motto that "Property is rob- 
bery." With a very small investment of time, labor and 
skill, a man may grow a cabbage to feed his perishable 
body, and it becomes his property, sacred as such in the 
eye of the law, and to the protection of which the whole 
power of government is pledged. But, according to Mn 
Justice Yates and his disciples, if a man of transcendent 
genius creates a grand poem, which ministers to the im- 
mortal mind, and becomes itself immortal, he has no 
rights in it which the public are bound to respect. It is 
an outlaw from birth, and falls a prey to the vandalism 
of mercenary pirates and literary ghouls. 

In the view of such law and logic, Homer's Iliad, 
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Dante's Inferno, Milton's Paradise Lost, or Shakespeare's 
Hamlet, is nothing in comparison with a cabbage. With 
a small piece of basswood, a twenty-five-cent jackknife, 
and an hoar's whittling, a boor may manufacture a rude 
wooden porridgenapoon which is immediately clothed 
with the attributes of property and becomes his by 
the force of a natural law. But let a man of extraordi- 
nary ability, by years of toil, and by the expenditure of 
a large amount of money, produce a literary work which 
shall contribute much to the sum of human knowledge, 
and greatly benefit the race, and it is at the mercy of a 
selfish world, or the caprice of an unappreciative legis- 
lature, such is the logic and such the fruit of the doctrine 
of no property in brain work. 

As a pertinent commentary on the doctrine, and a fair 
illustration of its injustice, may be mentioned the expe- 
rience of Sir Archibald Alison in the preparation of the 
History of Europe. In a petition to parliament for pro- 
tection he says among other things: "That with a view 
to the collection of materials and the acquisition of local 
information requisite for a work of such magnitude, it 
was unavoidably necessary for your petitioner to visit in 
person the principal countries in Europe, and purchase 
the works in all languages bearing upon so extensive a 
subject. That during the last twenty-five years your peti- 
tioner has, with this view, six times repaired to the con- 
tinent and repeatedly visited the principal parts of France, 
Italy, Switzerland and Germany; that the cost of these 
journeys has already exceeded one thousand five hundred 
pounds, and the expense of the books necessary for the 
compilation of the undertaking has amounted to more 
than two thousand pounds. If your petitioner lives to 
complete his undertaking, his total expenditure on account 
of it will be about four thousand pounds." 
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Yet, according to the doctrine now under treatment, 
Sir Archibald Alison, after twenty-five years of hard labor, 
during the best portion of his life, and an expenditure of 
$20,000 to produce a great historic work, acquired no 
property in it and was entitled to no protection at the 
common law. Inasmuch as a common-law property in 
unpvhlished works is generally recognized, and protection 
for a limited period after publication is accorded by stat- 
ute^ it may seem unnecessary to discuss the abstract ques- 
tion of literary property. Such discussion, however, will 
serve to characterize some extraordinary features in the 
judicial history of literary property and point to a just 
and rational solution of important questions involved in 
the subject. 

The distinction between common-law right and stattt- 
tory right has already been noticed. The former is a right 
existing in literary productions before publication, which 
possess the same attribute of perpetuity as any other species 
of personal property; and it is thus recognized and pro- 
tected by the courts, both in England and the United 
States. The latter eidsts only in works which have heen 
published within the meaning and according to the pro- 
visions of the copyright law. The statutory right is lim- 
ited to a term of years; in England, forty-two years, or 
during the life of the author and seven years after his 
death, in case this should be a longer period ; in the United 
States, to the term of twenty-eight years, with the privi- 
lege to the author, if living at the expiration of the term, 
or to his widow or children if he be dead, of having the 
right continued for the further period of fourteen years. 

The most extraordinary feature in the whole matter is 
that, as the law is held, the two rights cannot co-exist 
in the same work; when the statutory right begins, the 
common-law ends, and ends forever. When a composi- 
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tion is published in print, the common-law right of the 
author is lost; and if the publication do not conform to 
the provisions of the statute, he secures no statutory right 
and is left without protection. A brief review of the 
history, the judicial history, of literary property will aid 
the discussion; but such review must necessarily be very 
general under our limitations of time. 

The first distinctive copyright statute enacted in England 
was what is known as the " statute of Anne,'' passed in 
1700. There is clear evidence that property in literary 
productions had thereby been recognized by the English 
<;ourts for a period of at least fifty years; and a strong 
probability that such recognition extended back to the 
latter part of the fifteenth century, when printing was 
introduced into England. The ante-statutory existence 
of this right must, of course, have been due to the com- 
mon law. 

The statute of Anne was enacted on the petition of 
proprietors of copies praying for more eflfectual protection 
for their property, and a more adequate remedy for in- 
fringement of their rights than was afforded by the com- 
mon law. They asked, among other things, that confis- 
cation of the counterfeit copies might be made one of the 
penalties. Their prayer for relief assumed the existence 
of a common-law right; and they never once dreamed 
that the answer to their prayer would deprive them of 
that right. Between the passage of this act in 1710, and 
the decision of MiUa/r v. Taylor^ there were not less than 
five solemn adjudications, by the English court of chan- 
cery, sustaining the common-law right, notwithstanding 
the statute of Anne. These causes were decided by such 
jurists as Sir Thomas Jekyl, Lord Talbot and Lord Hard- 
wicke. 

Then came the cause of Millar agaimt Taylor^ in which, 
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after elaborate argument and fall consideration, it was 
adjudged by the court of king's bench, against the opin- 
ion of Mr. Justice Yates, that copyright had its founda- 
tion in the common law, and was not destroyed by the 
statute of Anne, which was enacted for its more com- 
plete protection. Five years later the same question came 
before the House of Lords on appeal, in the case of Donr 
aldson v, Beciet. The lords, as they might do, ordered 
the opinion of the twelve judges upon the questions of 
law involved. Ten of them answered that at common 
law the author of an unpublished literary composition 
had the right of publishing it for sale, and might main- 
tain an action against any person who should publish it 
without his consent. From this view one judge dis- 
sented. Eight maintained that at common law the 
author's exclusive rights were not prejudiced by publica- 
tion, while three were of opinion that publication was 
an abandonment of the common-law property. Seven 
maintained that the ownership of literary property was 
perpetual by the common law. Five were of opinion 
that the statute of Anne did not destroy, abridge, or 
any way prejudice the common-law property in a pub- 
lished work, and did not deprive the author of his 
common-law remedies. Six made answer that the com- 
mon-law right was taken away, immediately after pub- 
lication, by statute, to which alone the author must 
look for protection. Lord Mansfield, being a peer, re- 
frained, from motives of delicacy, from giving an opinion, 
but it was well known that he adhered to the opinion, 
which he so ably maintained while sitting as chief jus- 
tice of the king's bench. The twelve judges were, in fact, 
evenly divided upon the important question whether the 
statute of Anne had abridged the author's common-law^ 
right, or left it perpetual like other proprietary natural 
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rights. Thereupon Lord Camden, moving the judgment 
of the house, made a most extraordinary harangue against 
the doctrine of literary property. His attack was vig- 
orous, almost ferocious and specious, but — it must be 
said — marvelously sophistical. And, strange phenom- 
enon, chief among his supporters with speech and vote 
was Lord Macaulay. The decision of the court was re- 
versed, and the doctrine established that the common- 
law right was taken away, after publication, by the 
statute. So the law, remains in England to this day. 

It has been suggested as an explanation of Lord Cam- 
den's course on this occasion that he was influenced by 
a rivalry between himself and Lord Mansfield, and color 
of truth is given to this explanation by the language of 
Lord Campbell in his " Lives of the Chancellors." It is 
represented by him that for a long time "these great 
men had contended for the supremacy as law lords of 
the upper house," and that in one scene, which occurred 
about four years before the discussion of the question of 
literary property, they had a personal controversy of a 
very disagreeable character, in which Lord Camden seems 
to have triumphed by the exhibition of more nerve than 
belonged to the "silver-tongued Murray." Mr. Justice 
Yates, while at the bar, had been engaged in the first 
controversy which arose under the statute of Anne, and 
contended that copyright was a monopoly. It is just 
possible that this circumstance may have influenced, to 
some extent, his judicial opinion; it does not often happen 
that the prejudices of the barrister are put aside with his 
gown when he dons the ermine. It is not strange that 
the judgment of the House of Lords caused surprise and 
alarm when known among men of letters, and especially 
among booksellers, who had large investments in copy- 
rights, which they had understood to be perpetual, but 
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which were now outlawed. They had asked for a fish, 
and, in the jadgment of the House of Lords, parliament had 
given them a scorpion. 

In this ejcigency an appeal was again made to parlia- 
ment for relief, which met favor from the House of Com- 
mons, but failed of success through the hostility of the 
House of Lords. Efforts to secure favorable action by 
parliament were renewed from time to time, till 1842, 
when they resulted in the present law, which is more 
liberal in its provisions than any prior statute. The last 
movement which thus resulted was led in the House of 
Commons, with consummate ability, by Sargeant Talford, 
whose efforts were aided by petitions from some of the 
most distinguished British authors, including Sir Walter 
Scott, Professor Wilson, Archibald Alison, Sir David 
Brewster, Thomas Carlyle, Thomas Campbell, Charles 
Dickens, Bobert Browning, Douglas Jerrold, Leigh Hunt^ 
Mary Kussell Mitford and Thomas Hood. 

A petition of Mr. Hood, not actually presented to par- 
liament, is so full of mingled truth, wisdom and wit that 
the temptation to quote a few passages from it in this 
connection is irresistible. It runs thus: 

" The humble petition of the undersigned Thomas Hood 
sheweth: That your petitioner is the proprietor of cer- 
tain copyrights which the law treats as copyhold, but 
which, in justice and equity, should be his freeholds. He 
cannot conceive how Hood's Own, without a change in 
the title deeds, as well as the title, can come to be Every- 
body's Own hereafter." . . . 

" That cheap bread is as desirable and necessary as 
cheap books; but it hath not yet been thought necessary 
or just or expedient to ordain that, after a certain num- 
ber of crops, all cornfields shall become public prop- 
erty." . . 
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" That when your petitioner shall be dead and buried, 
he might, with as much propriety and decency, have his 
body snatched as his literary remains." 

" That your petitioner hath two children who look up 
to him not only as the author of the Comic Annual, but 
as the author of their being. That the effect of the law 
as regards an author is virtually to disinherit his next of 
kin and cut him off with a book instead of a shilling." 

" That your petitioner is very willing to write for pos- 
terity at the lowest terms, and would not object to the 
long credit, but that when his heir shall apply for pay- 
ment to posterity he will be referred back to antiquity." 

'' That as a man's hairs belong to his head, so his head 
should belong to his heirs; whereas, on the contrary, your 
petitioner hath ascertained by a nice calculation that one 
of his principal copyrights will expire on the same day 
that his only son should come of age. The very law of 
nature protests against an unnatural law which compels 
an author to write for anybody's posterity except his 
own." 

The judicial history of literary property in the United 
States may be given in few words. Prior to the adop- 
tion of the federal constitution, which was framed in 1787, 
copyright laws were passed in several of the states, and 
most, if not all, of these laws recognized the common-law 
right. In order to secure adequate and uniform protec- 
tion throughout the United States to literary property, 
inventions and discoveries, a provision was inserted in the 
federal constitution empowering congress " to promote 
the progress of science and the useful arts, by securing to 
authors and inventors for limited times, the exclusive right 
to their respective writings and discoveries." 

Under this power congress has from time to time en- 
acted copyright laws. The first, passed in 1790, was sub- 
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stantially a copy of the English existing statute, the one 
used by the House of Lords for the destruction of common- 
law copyright In 1834 this act came before the Supreme 
Court of the United States for construction, in the case of 
Wheaton against Peters^ reported in 8 Pet. 591, which 
presented substantially the same questions adjudicated in 
DonaUUon v, Becket^ and our court in its judgment fol- 
lowed the English precedent The judges, however, were 
divided in their opinion. Mr. Justice McLean delivered 
the opinion of the court, three of his associates agreeing, 
two dissenting, and one being absent The dissenting 
opinions of Justices Thompson and Baldwin are regarded 
as masterly expositions of the true principles underlying 
and governing literary property. If the views now in- 
dicated are sound, it follows inevitably that the common^ 
law right in brain-work has been unjustly stricken down 
by judicial construction. 

The will and caprice of the legislature has been sub- 
stituted for a God-given right. Under the adjudications 
in England and the United States, if the legislature, not 
sympathizing " with them literary fellers," should refuse 
all protection, property in literary productions would 
cease with publication in print. Even under the most 
liberal copyright statutes, the author's right is abridged ; 
for if it be a common-law right, it is as much entitled to 
recognition and protection as any other species of prop- 
erty. But the true and righteous rule will not prevail 
until an enlightened and thoroughly aroused public senti- 
ment shall have compelled just legislation, or a second 
Mansfield shall have come to judgment and broken the 
shackles of precedent In the meantime, and under the 
circumstances, authors must seek all available remedies, 
and this leads to the consideration of intemaiional copy- 
Hght. 
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Our government, it must be confessed, does not occupy 
an enviable position either in respect of its own copyright 
legislation or in its attitude towards international copy- 
right. Our copyright laws are more illiberal than the 
English towards aliens, and this country has never cordi- 
ally responded to England in her effort to secure inter- 
national copyright. As early as 1838 an act was passed 
by the British parliament, enabling the author of a book 
first published in a foreign country to obtain copyright 
in England, on condition that a like privilege should be 
extended by such country to English authors. A similar 
act on the part of the United States would have settled 
the question on just and liberal principles. But such 
reciprocity would not advance the real or fancied inter- 
ests of American publishers and their influence was potent 
to prevent it. 

England has always manifested a willingness, nay, a 
-desire, to make with the United States, as with other na- 
tions, some just and liberal arrangement upon the subject 
either by legislation or treaty. She has established inter- 
national conventions with Kussia, Saxony, Brunswick, 
Thuringian, Hanover, Oldenburg, France, Anhalt, Ham- 
burg, Belgium, Spain and Sardinia. But hitherto all ef- 
forts to effect an arrangement with the United States 
have failed. 

In 1837 the subject came before the Senate of the United 
States, on a petition of British authors presented by Henry 
•Clay. The subject was referred to a select committee 
<5onsisting of Messrs. Clay, Preston, Buchanan, Webster, 
and Ewing, of Ohio. A report from this committee, 
framed presumably by Mr. Clay, soon followed, urging 
the passage of a law which should secure to foreign au- 
thors their copyright in this country. The report con- 
tains this language: "That authors and inventors have. 
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according to the practice of civilized nations, a property 
in the respective productions of their genius, is incontest- 
able; and that this property should be protected as effect- 
ually as any other property is by law, follows as a legiti- 
mate consequence. Authors and inventors are about the 
greatest benefactors of mankind. They are often depend- 
ent exclusively upon their own mental labors for means 
of subsistence, and are frequently, from the nature of 
their pursuits, or the constitution of their minds, incapa- 
ble of applying that provident care to worldly affairs 
which other classes of society are in the habit of bestow- 
ing. These considerations give additional strength to- 
their just title to the protection of the law. It being es- 
tablished that literary property is entitled to legal pro- 
tection, it results that this protection ought to be afforded 
wherever the property is situated. A British merchant 
brings or transmits to the United States a bale of mer- 
chandise, and the moment it comes within the jurisdic- 
tion of our laws they throw around it effectual security. 
But if the work of a British author is brought to the 
United States, it may be appropriated here and repub- 
lished without any consideration whatever being made 
to the author. We should be all shocked if the law tol- 
erated the least invasion of the rights of property in the 
case of the merchandise, whilst thosa that justly belong 
to the works of authors are exposed to daily violation 
without the possibility of their invoking the law." The 
direct and immediate effect of the delinquency of our 
government in the matter is, not only to deny justice Uy 
foreign authors, but to deprive American authors of all 
protection for their works beyond the limits of their owa 
country. It is said upon reliable authority that accord- 
ing to the statistics of 1878, ten per cent, of the works- 
issued in England were American reprints. 
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There are also incidental evils of a serious nature re- 
sulting from the want of an international copyright law. 
Under the present statics there is very little encourage- 
ment for young and unknown American authors. Pub- 
lishers find it much easier to steal and reprint works of 
popular foreign authors than to pay this class of Ameri- 
can authors even a moderate compensation. Mr. Charles 
Beade says that he is informed by certain American au- 
thors that the rejected manuscript often bears marks of 
the copying machine, and the subject matter is, in due 
course, piratically used. In his nervous style he draws 
a graphic picture of the young victimized author, which, 
unfortunately, wears too many lineaments of truth. He 
says: "It becomes the old to feel for the young; let me 
trace that poor young author^s heart. He is young, and 
the young are sanguine; he is young, and the young are 
slow to suspect cold blooded villainy and greed in men 
that are rich and who need not cheat to live and live in 
luxury. He takes his manuscript in good faith to a re- 
spectable man. He is told that it shall be read. There 
are delays. The poor young man, or young woman, is 
hot and cold by turns; but does not like to show too much 
impatience. However, in time he begins to fear that he 
is befooled. He calls and will have an answer one way or 
other. Then a further short delay is required to reperuse 
or to consider. That delay is really wanted to copy the 
manuscript. The manuscript is returned with a compli- 
ment; but the author is told that he is not yet quite ripe 
for publication; he is paternally advised to study certain 
models (British), and is encouraged to bring another 
manuscript improved by these counsels. Ods Nestor ! It 
reads like criticism and paternal advice. The novice 
yields his own judgment, sighs many times if he is a 
male, if female has a gentle cry that the swine, earth is 
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tenanted by, are not asked to pity or even to comprehend; 
and the confiding American yoath, thinking gray hairs 
and grave advice must be trustworthy, sets at work to 
discover the practical merit that must lie somewhere or 
other at the bottom of British mediocrity and "decent 
debility ; " he never suspects that the sole charm of these 
mediocre novels lies not in the British platitudes and 
rigmarole, but in the Latin word gratis. While thus em- 
ployed he sees, one fine day, some sketches of life in Cal- 
ifornia, Colorado, or what not, every fact and idea of 
which has been stolen from his rejected MS., and di- 
verted from its form and reworded and printed; while 
he, the native of a mighty continent, has been sent away 
for mundane instruction to the inhabitants of a peninsula 
on the north coast of France. 

The late Mr. Emerson, in his calmer style, wrote thus: 
*' There are men in this country who can put their 
thoughts in brass, in iron, in stone, or in wood; who can 
build the best ships for freight, and the swiftest for ocean 
race. Another makes revolvers and another a power 
press. But scarcely one of our authors has thrown off 
British swaddling clothes. The great secret of the world- 
wide success of Uncle Tom's Cabin was its novelty; it 
had something peculiarly American in it. The works of 
American authors have been smothered under English 
authors in the American market. Kot only has the 
wholesale system of malappropriation most injuriously 
affected the interests of living American authors, but it 
has a tendency to dwarf down the original literature of 
the United States to a servile copyism, and to check the 
development of the national mind." 

It should be stated, in justice to some of our leading 
publishers, that they deny the charge of piracy, and 
assert that they have been in the habit of paying for 
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eign aatbors for reprints. It appears, from letters ad- 
dressed to them by " The Critic," in 1882, that the Apple- 
tons had paid a ten per cent, royalty on the retail 
price to Herbert Spencer, Darwin, Huxley, Tyndall, Lab- 
bock, and others, and that J. B. Lippincott & Co. paid 
Ouida £300 for each of her novels, and as much more for 
some of George McDonald's books; that Dodd, Mead & 
Co. paid Mrs. Charles, the author of The Schonberg Cotta 
Family, thousands of dollars for her earlier works, and 
had continued to pay for her later and less popular writ- 
ings; and that other publishers had paid more or less for 
reprints. But these defensive allegations omit two im- 
portant facts which materially affect the case : First, they 
do not state that these payments were voluntary, not 
made in response to any legal obligation which the au- 
thor could enforce; indeed, the helpless author had no 
voice in the amount paid, and only enjoyed the poor 
privilege of withholding his sanction to an "authorized 
American edition " at the hazard of losing all by sheer 
robbery. Secondly, the payments thus gazetted as a vin- 
dication of our publishers were made upon condition of 
receiving the author's assent to the issue of an " author- 
ized American edition,'* which practically gave them the 
exclusive right of reprinting in this country under the 
protection from competition afforded by what is known 
as the " courtesy of the trade," which is near of kin to 
the moral and high-toned rule of "honor among thieves." 
That the privilege of publishing an " authorized Ameri- 
can edition " with the author's sanction was at one period 
of considerable value to the publisher under the courtesy- 
of-the-trade-rule may be inferred from the fact that 
Wiley's Sons offered Mr. Ruskin $5,000 for the privilege 
of publishing such an edition of his works. It is not^ 
therefore, entirely clear to ordinary perception that the 
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payments in qaestion were entirely disinterested. Bat 
this class of publishers have found that the " courtesy of 
the trade " does not always protect them in their reprints 
against the rapacity of unscrupulous parties. For exam- 
ple, Messrs. Roberts Brothers of Boston in 1880 issued a 
circular in reference to unauthorized and cheap reprints 
of Jean Ingelow's poems. It seems that seventeen years 
before they had published the first American reprint of 
her poems, paying her, as they alleged, as though she had 
been an American author legally entitled to it. For a 
long time no other publisher interfered with their monop- 
oly. They had made large expenditures by advertising 
and otherwise, and had paid Miss Ingelow the aggregate 
of $18,000. At length a pirate seized upon the unpro- 
tected property, and, issuing a cheap reprint, compelled 
Messrs. Roberts Brothers to sell their superior edition at 
a greatly reduced price, thus inflicting a severe blow upon 
both publisher and author. In this particular case the 
pirate was an Englishman, who, it seems, had been stimu- 
lated by the success of American enterprise in this field 
of labor. 

Until within a very recent period * American publishers 
had opposed international copyright, and for no other 
reason within the bounds of knowledge or reasonable con- 
jecture than the damaging effect such an arrangement 
might have upon the morally contraband traffic in the poor 
author's brain work. But experiences like that of Messrs. 
Roberts Brothers in the case named so affected some of 
our leading publishers as to produce in them a change 
of heart Finding that the prestige of their authorized 
American editions was destroyed, and their enormous 
profits greatly reduced by the action of parties who cared 

1 Reoent legislation has modified the subject of International Copy« 
righti and the laws are much improved. 
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as little for the " courtesy of the trade " as they did for 
the rights of authors, these pubh'shers came to the front 
and magnanimously asked for an international arrange- 
ment. But the work of sanctification was not yet per- 
fect. They were not willing to accept the fair and honest 
scheme proposed by England, which was in effect that 
English copyright be recognized and protected in the 
United States, and American copyright in Great Britain, 
so that a work published in either country shall be pro- 
tected in the other without reprinting, which doubles the 
original cost of manufacture and thus imposes an extra bur- 
den upon the reader. On the contrary they insist that, to 
entitle an English book to protection in this country, it 
must be reprinted or manufactured here by a subject or 
<;itizen of the United States. What they ask is, not pro- 
tection to American authors, but monopoly and protec- 
tion to American publishers. In the language of Mr. 
William Appleton, in a letter to the London Times, they 
<5laim that the arrangement offered by England is but 
^'a legal saddle for the English publisher to ride his au- 
thor into the American market." It cannot be denied 
that their treatment of this question gives some color of 
truth to the epigram that " publishers drink their wine 
out of authors' skulls." 

There are other interesting and important phases of 
the subject which must be wholly omitted from the pres- 
-ent discussion, the proper limits of this paper having al- 
ready been exceeded. The only plausible thing that has 
been said in justification or palliation of our national 
attitude in this matter is that it furnishes the people 
with an abundance of cheap literature. There is room 
for grave doubt whether the great volume of cheap lit- 
erature which floods the land is, in truth, a blessing to 
the people. Nor is it by any means certain that inter- 
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national copyright would seriously diminish the supply 
of reasonably cheap editions of works that are worthy 
of publication. Different classes of readers would re- 
quire works suited to taste and publishing ability; and 
the interest of publishers may, it is believed, be safely 
trusted to adjust the supply to the demand. But, what- 
ever the truth may be in these particulars, no claim of 
American publishers for protection or demand of the 
public for cheap literature, however plausible or urgent, 
and no question of expediency which conflicts with right 
and justice, is entitled to a moment's favorable consider- 
ation. "Justice," it has been well said, "is the highest 
expediency." 
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PRAETORIAN LAW, 22a 

PRIMER SEIZIN, 26a 

PRIMOGENITURE — 

traced to the Mosaic code, 2ia 

PROPERTY— 

public and private, 167. 

RECIPROCITY, 85. 

duties and obligations reciprocal and relative, 85. 

RIGHT OF A BELLIGERENT NATION TO SEIZE AND CONFIS- 
GATE PROPERTY, 181. 
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RIGHT OF SEARCH AND SEIZURE (see iNrratNATTOKAL LawX 
19t 

RIGHT OP PERSONAL SECURITY, Sa 

life; limbs and body; health and leputation, 89-40. 
of personal liberty, 41. 

of private property; of reliKions belief and worship; of self- 
preservation ; of self-defense, lOOi 
of intervention or interference of war against an enemy, 178L 

RIGHTS — 

subject to conditions and forfeiture; public and private; civil 
and political; of persons and things: legal and equitable; per- 
fect and imperf ect» 46-48L 

RIGHTS AND DUTIES — 

enforcement of; value of a right depends on the ability and 
means of enforcing it, 57. 

RIGHTS OP LEGATION. 174 

RIGHTS OF WAR AGAINST AN ENEMY, ITR 

ROMAN OR CIVIL LAW, 215^ 

ROMAN JURISPRUDENCE— 
subjects and features of, 2281 

ROMAN LAW — 

wide prevalence and great influence of, 284 
in England; decadence and renewal, 288. 

RULE — 

called rule to distinguish it from advice or counsel, also from 
compact or agreement, 16^ 

RULE AND PRINCIPLE — 

often used interchangeably, but principle has a broader signifi- 
cance, 17. 
SUBINFEUDATION, 269. 

TAXATION. See Government and Its Sxtbjeots, 62l 
TAXES, 52. 

regulated by constitutional and statutory law. 
TAXES, DIRECT AND INDIRECT — 

taxpayers are lawmakers, 52. 

TENURES (see Feudal System), 268. 
different classes of tenures, 264 

feudal tenure pure and simple, 207* 
free socage, 268. 
villeinage, 268. 
TORTS AND CRIMES, 148-157. 
TREASON — 

congress to declare punishment* 65L 
TREATIES, 8a 
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TWELVE TABLES— 
Roman law, 215. 

UNWRITTEN LAW — 

souroe of, 196. 
VILLEINAGE, 268. 

VISITATION, SEARCH AND SEIZURE, AND IMPRESSMENT, 
172. 

WARDSHIP— 

under feudal system, 264. 
WRONGS AGAINST SUBJECTS BY CO^UBJECTS, 5a 
WRONGS BY FOREIGN GOVERNMENTS, 57. 
WRONGS, PUBLIC AND PRIVATE — 

public wrongs, in legal terminology, are crimes; private wrongs 
are torts; some wrongs are lx)th crimes ana torts; crimes 
against the government; torts against the injured subject, 58. 



rr> 



Digitized by 



Google 



^ _ _ Digitized by CjOOgle 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 




Digitized by 



Google 



Digitized by 



Google 



